Перечень индивидуальных образовательных достижений
Ковригина Егора Алексеевича



	№ п/п
	Вид образовательных достижений
	Описание индивидуальных образовательных достижений
	Подтверждение уровня (факта) индивидуальных образовательных достижений
	Самооценка образовательных достижений (индекс ИОД)
	Примечания

	1
	2
	3
	4
	5
	6

	Достижения в освоении основной образовательной программы
(образовательная активность)

	1
	Уровень успеваемости за весь период обучения

	
	Ведомость промежуточной аттестации ПА-1
	[bookmark: _GoBack]СБу=4,5 балла
	СБу=204/45=4,5 балла, где
204– сумма оценок за экзамены
45 - количество оценок за экзамены

	2
	Написание курсовой работы за 1 курс по  дисциплине ТГП
	Тема: Републиканская форма правления и ее особенности
	Оригинал курсовой и рецензия прилагается
	

	Приложение №3

	3
	Написание курсовой работы за 3 семестр по дисциплине КПРФ
	Тема: Статус Совета Федерации и его полномочия
	Оригинал курсовой и рецензия прилагается
	

	Приложение №4

	4
	Написание курсовой работы за 4 семестр по дисциплине УП
	Тема: Понятие и значение Объективной стороны преступления
	Оригинал курсовой и рецензия прилагается
	

	Приложение №7

	5
	Написание курсовой работы за 5 семестр по дисциплине ГП
	Тема: Возмещение вреда, причиненного осужденным, содержащимся в местах лишения свободы
	Оригинал курсовой и рецензия прилагается
	

	Приложение №8

	6
	Написание курсовой работы за 6 семестр по дисциплине УИП
	Тема: Особенности отбывания наказания в виде лишения свободы в СИЗО
	Оригинал курсовой и рецензия прилагается
	

	Приложение №9

	7
	Написание курсовой работы за 7 семестр по дисциплине УПП
	Тема: Следователь как участник уголовного судопроизводства
	Оригинал курсовой и рецензия прилагается
	

	Приложение №10

	
	Написание курсовой работы за 8 семестр по дисциплине Криминалистика
	Тема: крим хар-ка побегов
	Оригинал курсовой и рецензия прилагается
	Kovrigin_E_A_Kriminalisticheskaya_kharakteristika_pobegov_Pechat.docx
	

	
	Написание курсовой работы за 8 семестр по дисциплине ПРиОН
	Тема: планирование надзора в ИУ и ВК
	Оригинал курсовой и рецензия прилагается
	Kovrigin_E_A_Planirovanie_nadzora_v_IU_i_VK.docx
	

	
	Написание курсовой работы за 8 семестр по дисциплине ПРиОР
	Тема: Раздельное содержание
	Оригинал курсовой и рецензия прилагается
	Kovrigin_E_A_Razdelnoe_soderzhanie_osuzhdennykh_kak_odin_iz_elementov_organizatsii_rezhima_v_IU_3.docx
	

	
	
	4,6
	



Достижения в 
Общественной жизни (социальная активность)

	1
	Участие в турнире на приз генерал-майора Качаева (Стрельба из ПМ)
	Входил в сборную курса
	Заявка на участие
	0,5
	Приложение №1

	2
	Участие в первенстве факультета по мини-футболу
	Входил в сборную взвода
	Заявка на участие
	0,5
	Приложение №2

	3
	Участие в научном кружке по гражданскому праву
	Слушатель
	
	0,5 балла
	 Приложение №5

	4
	Научный кружок по УП
	Слушатель
	
	0,5 балла
	Приложение №6

	5
	Научный кружок по Налоговому праву
	Слушатель
	
	0,5 балла
	Приложение №7

	
	Научный кружок Уис и частное право
	Слушатель
	
	0,5
	Приложение № 10

	Индекс ИОД по освоению основной образовательной программы
	7,8 балла
	







Приложение №1[image: ]
Приложение №2[image: ]
Приложение №3
[image: ]



Приложение №4
[image: ]



Приложение №5 
[image: C:\Users\KatharineI\Desktop\Вставка\гражданка.jpg]





Приложение №6 
[image: C:\Users\KatharineI\Desktop\Вставка\уголовка.jpg]






Приложение №7
[image: C:\Users\KatharineI\Desktop\Вставка\налоговое заявка.jpg]




Приложение №9
[image: C:\Users\KatharineI\Desktop\рецензии\IMG_8039.JPG]








Приложение №10

[image: C:\Users\KatharineI\Desktop\рапорта\IMG_4643.JPG]


Приложение №10
[image: ][image: ]
image3.emf
Ковригин.PDF


��������.PDF
OT'JIABJIEHUE
BBEJIEHUIE .........cooiiii ettt et e e e e st e e e nreee e nes 3
I''TABA 1. OBA3ATEJIbCTBA BCJIEJJCTBUE ITPUYMHEHUSA BPEJIA ......... 6
1.1 OO61IHEe TOJIOKEHUS O BOZMEIIEHUU BPECIIA . vvvveervrreesireeessirnessssresssssnessssnessssneenns 6
1.2 OcHOBaHHS U YCIOBHS BOBMEIICHHS BPCIIA .vvvvevvreessreeessrreesssnnesssseessssesssssnes 10

['NTABA 2. OCOBEHHOCTHU BO3MEIIEHHWA BPEJA, ITPUUMHEHHOI'O
OCYXJEHHBIM COJEPXAIIMMCS B MECTAX JIMIIEHUSA CBOBO/BI,

NCITPABUTEJIBHOMY YUEPEXJIEHUIO .....ceooiiiiiiiiiec e 17
2.1 MarepuanbHasi OTBETCTBEHHOCTH OCYKIEHHBIXOmMnoKa! 3akiaaka He
onpejaeseHa.
2.2 Tlopsanok Bo3MeleHus Bpesia ¢ ocyxaeHHoroOmuoka! 3akiaaka He
onpejaeseHa.
BAKITHOUEHUE ......oooiiiii ettt 27

CIIMCOK HCIIOJIb3OBAHHBIX NCTOUYHUKOB U JIMTEPATVYPBDI............ 29





BBEJAEHUE

AKTYyaJIbHOCTh TeMbl HCCJIeA0BaHMs. BaxHbpIM [mIaroM Ha TyTH K
npeoOpa3oBaHUsAM MPABOBOM CHUCTEMBbI 3alllUThl JKEPTB MPECTYNHBIX JESHUN
SBJIICTCS 3aKPETUICHHE KOHCTUTYIIMOHHOTO TIPUHIIUITA TTPUOPUTETA MPaB U CBOOOT
yenoBeka. B cr. 2 Konctutyuun Poccuiickoit deaepannu 4eI0BEK, €ro mpaBa u
CBOOOJBI MPOBO3MIIANIEHBI BbICHIeW 1eHHOCThio. Cratbs 46 KoHcTuTynuu
Poccuiickoii denepaliii TapaHTUPYET KaXJAOMy CyAEOHYIO 3alIUTy €ro InpaB U
cBobon. Cormacuo cr. 52 Kouctutyuum Poccuiickoit @Peaepanuu mpasa
NOTEPIEBIINX OT MPECTYIUIEHUA M 3JI0YNOTPEOJEHUN BIIACTBIO OXPAHSAIOTCS
3akoHOM. ['ocyzapcTBo obOecrieunBaeT MOTEPHEBIIUMM JOCTYI K IMPABOCYAHMIO U
paBo TpeOOBATh KOMIIEHCAIIMIO MPUIMHEHHOTO yiepoa.

OnHako Ha MpPAaKTUKE IpaBa M 3aKOHHBICE HWHTEPECHI MOTEPIEBIIUX JIMI]
3alUIIA0TCA HEYIOBJIETBOPUTENBHO.

[Io naHHBIM CTATUCTUKU, HE MEHEE OJHOM YETBEPTOM YACTH JKUTEIEH
Poccniickont denepany CTAHOBUIIMCH B MOCIIEHUE TOJIBI JKEPTBAMU MPECTYITHBIX
ocAraTensCTB. [Ipr 3TOM OKOJIO MOJIOBUHBI JIML, MPU3HAHHBIX MNOTEPIEBIINMU,
BO3JEPKUBAIUCH OT TMPEIBSIBICHUS TPAXIAHCKOIO HCKA O BO3MEIICHUU
IPUYAHEHHOrO Bpena. YerBeprass 4YacTh NOTEPIEBIIMX IO TEM WIM HWHBIM
IPUYAHAM OTKa3ajach B CyAE€ OT CBOMUX NOKA3aHUM, MPUMEPHO CTOJIBKO K€ HE
SBUJIOCH B Cy/ BooOIIe. HeBepue moTepneBux B CnocoOHOCTh cyia 3P heKTUBHO
3alIUTATh WX TIpaBa, 3aKOHHBIE MHTEPECHI W JIMUYHYIO O€30MacHOCTh - MPU3HAK
HeO0J1aronoay4usi B 3TOM BaXKHOM aCTEKTE MPaBOCYIHS.

HNucTuTyT BO3MeNIeHUs Bpeia, MPUUMHEHHOTO OCYXICHHBIMU, MHOTOIPaHEH
1 00J1a1aeT BBICOKOM CTEMEHbIO MEKOTpacieBoi noaucemun. OH B TOW WM UHOUN
MEpE PEryJUpyeTCsi HOPMAMH KOHCTUTYLIMOHHOIO, TPaKIAHCKOTO, TPYIOBOTO,
YTOJIOBHO-UCIIOJIHUTENBHOIO  3aKOHOAATENbCTBA.  EAWHOW ke  mpaBOBOM
KOHLECIIMN B PA3PELICHUH CIIOKHBIX BOIPOCOB IO 3AIIUTE MMYILIECTBEHHBIX M

WHBIX TIpaB B Poccuu He cyliecTByeT.
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UccnenoBanue BHIOpaHHOM TEMBI MPEACTABISAETCS OCOOCHHO aKTyalbHBIM B
CBETE€ pa3pabOTKM HOBBIX MOAXOJOB K TPaKIaHCKO-TIPAaBOBBIM M YTOJOBHO-
npaBoBBIM MpodsieMaMm. HacrositepbHass HEOOXOAMMOCTh M3Y4YEHHUSI BOIIPOCOB I10
BO3MEIIECHUIO BpeJla OCOOCHHO aKTyajbHA IJis JIESITEIbHOCTH HUCIPABUTEIBHBIX
VUPEKICHUN. YepKaHus MO HUCIOJHUTEIbHBIM JIUCTAM WU APYrUM
UCIIOJHUTEIBHBIM ~ JIOKYMEHTaM  OCYXXJEHHOTO K JIMIIEHUIO CBOOOJBI HE
MPOU3BOJATCS WM OCYHIECTBIAIOTCS YaCTUYHO, TaK KaK IUIATE€KECIOCOOHOCTh
TaKuX OTBETUYMKOB, KaK IIPaBWIO, SBISIETCS HUYTOXKHOW. Ilo pe3ynbraTtam
MPOBEJICHHOTO0 HAMM HCCIIEOBaHUs, (PAKTUUECKU B3bICKAHHASI C OCYXKIEHHBIX -
OTBETYUKOB cymMMa He mpeBbimaer 0,7 mpoimeHToB oOT TpedyemMoil 1o
WCIIOJTHUTEIbHBIM JIOKYMEHTaM. YTOJOBHO-UCIIOIHUTEIBHOE 3aKOHOJATEIbCTBO
3aHUMAaET HEUTPaAIbHYIO MO3UIMIO B PETYJIMPOBAHUU OTHOIIECHUMN 1O BO3MEIIICHUIO
MPECTYIHOTO BpEa.

O0bekT wucciaenoBaHMsi - 3TO OOIIECTBEHHbIE OTHOUIIEHUS B cdepe
BO3MEIIEHUS Bpe/la, MPUUYUHEHHOIO OCYXICHHBIMHU, COJEPKAIIMMUCSI B MECTax
JIUIICHUS] CBOOO/IbI, UCTIPABUTEILHOMY YUEPEKICHUIO.

IIpenmer wmccienoBaHusi - OTO  KOMIUIEKC  TPABOBBIX  HOPM,
NpeAyCMaTPUBAIOIIMX BO3MEIIECHHE Bpela, MNPUYMHEHHOTO OCYKJICHHBIMH,
COJICp KaIlMMUCS B MECTaxX JIMIICHUS] CBOOOIbI, UICIIPABUTEIILHOMY YUEPEKICHHUIO,
a TakXke TMpaBONPUMEHUTEIbHAS MPAKTHUKA B ucciuegyemon  cdepe
ITPaBOOTHOIIIEHUH.

Henabio uccaegoBaHusi SBISETCA BBISBICHUE OCOOCHHOCTEW BO3MEIIECHMS
Bpe/ia, MPUUNHEHHOTO OCY>KJIEHHBIM, COJIEPKAIIMMCS B MECTaX JIMIICHUSI CBOOOIbI
UCIIPABUTEIBLHOMY YUEPEKIECHUIO.

st OCTHOKEHUS LIeNU CIIEyeT PEIIUuTh HECKOJIBKO 3a/1a4:

— [Ipoananu3upoBaTh MOHATHE U AaTh OOIIYIO XapaKTEPUCTUKY 00S3aTEIhCTB,
BO3HUKAIOIIUX BCIEACTBUE NPUUYUHEHUS BPEA;
— OnpenenuTh OCHOBaHMST W YCJIOBUSL BO3HUKHOBEHHMS 0053aTENbCTB

BCJICACTBUC ITPUIMHCHUA BpCaa,





— BpisicHUTP B KakuMX Ciydasix HACTylaeT MaTepualbHas OTBETCTBEHHOCTH
OCYKJICHHBIX;
— Pazo0paThcst KakoB OPSAIOK BO3MEIIECHUSI BpeJla OCYKICHHBIMH.

HopmatuBnyio ocHoBy pa6otbl coctaBunu Koncturyuus P®, YronosHo-
UCIIONHUTENBHBIN Koneke PO, ['paxxnancknii kogeke PO, Tpynosoi koaekc PO, a
Takke WHbIe (QefepalbHble  3aKOHBI, JIOKaJbHbIE HOPMATHUBHBIC  AKThI
peryiaupyromue 0COOEHHOCTH BO3MEILEHUS Bpea OCYKAEHHBIM, COAEPKAIIUMCS B
MeCTax JIMIIEHUsI CBOOO b, UCTIPABUTEIILHOMY YUPEKIECHUIO.

Teoperuyeckyro ocHOBY pabOThl COCTaBUIU PAOOTHI TaKMX aBTOPOB, Kak
Brnagumuposa B.B., Bimacos, A.A., Bacun, B.H., ['onuapos, A.A., Ksammc B.E.,
Honrosa M.H., 3enun U.A., BanoBa H.A., I'pu6anos B.I1. u np.

Mertoposoruss ucciaenoBanus. B xoxe wuccienoBaHus HCHOJIB30BATUCH
TaKM€ METOJbl KakK aHallu3, CUHTE3, CPAaBHEHHUs, HCTOPUYECKUU, (PopMaibHO-
IOPUANYECKUN U IPyTHE.

PaGora cocroMT M3 BBEICHHs, JBYX IJaB, BKIIOYAKOIIKNX YETHIPE

naparpa(l)a, 3aKJIIOYCHHA U CITMCKA UCIIOJIb30BAHHBIX HCTOYHUKOB W JIMTCPATYPBHI.





I'JTABA 1. OBA3ATEJIbCTBA BCJIEJACTBUU IPUYUNHEHUS BPE/JIA

1.1 OOuiue moJiokeHHUs 0 BO3MELIEHUU Bpeaa

O0s13aTeTbCTBOM HA3BIBACTCS TPAXKIAHCKOE IMPABOOTHOIICHUE, B CHITY
KOTOPOTO OJIHO JMIIO0 (JOJDKHHMK) OOS3aHO COBEPIIMTH B TMOJIb3Y JPYroro Juiia
(kpemuTopa) ornpeereHHoe ACHCTBHE, KaK-TO: MepeaaTh UMYIIECTBO, BBIITOIHUTD
paboTy, yIIaTUTh JEHbIM W T.IM., JIMOO BO3JAEPKATHCS OT OINPEAEICHHOTO
JIEUCTBUS, a KPEIUTOp MMEET IMpaBo TpeOOBaTh OT JOKHUKA HCIOJHEHHS €ro
00sI3aTebCTBa .

O0s13aTenbCTBA BO3HUKAIOT U3 JIOTOBOPA, BCIICICTBUE MIPUUMHEHUS Bpeaa U
W3 HHBIX OCHOBAaHWM, YKa3aHHbIX B [paxkngaHckom koxaekce Poccuiickon
Oepneparuu (nanee — 'K PD).

B o 1 cr. 1064 TK P®? BBIPAKEHA CYIIIHOCTh 0053aTeNbCTBA BCIEACTBUE
MPUYUHEHUS] BpeJa, B CHIYy KOTOPOTO JODKHUK (MPUYMHMUTENb Bpeaa) oOsizaH
BO3MECTUTh B IMOJHOM 00BEME BpE€J, MPUUUHEHHBIM JMYHOCTH WJIM UMYIIECTBY
Kpenutropa (IMOTEPIICBIIETO), a KPEIUTOp BIIpaBe TPeOOBaTh BO3MEIICHUS
TOHECEHHOTO MM Bpea’.

OO0s3arenbcTBa M3 MPUYMHEHUS Bpela OMOCPEAYIOT OTHOIICHMS, HE
CBOMCTBEHHBIE HMMYIIECTBEHHOMY OO0OOpOTY B €ro OOBIYHOM, IKEJIaTeIbHOM
TeueHuu. [IpaBoycTaHABIMBAIOIIMM  OPUAUYECKUM  (PAaKTOM JJII  TaKOro
MPABOOTHOIICHUS  SIBJISICTCA HApYyIICHHE CyOBEKTMBHOTO TIpaBa, a CcaMu
MPABOOTHOIICHUSI TPU3BAHBl YCTPAHUTh TIOCJIEACTBUSI ITOTO HAPYIICHUS.
Bo3nukaror Takue o0s3aTeNbCcTBa, Kak pe3yibrar ¢akTa MPUYUHEHUS Bpena.
[IpaBoBOE perynupoBaHue B 3TOW 00JIACTU HAXOAWTCS HE B cdepe CBOOOTHOTO
YCMOTPEHHS €r0 YYaCTHUKOB, & OCHOBBIBAETCSI HA UMIIEPATUBHBIX HOPMaXx 3aKOHa.

B cBsi3u ¢ Tem, 9YTO BO3HUKHOBEHHUE 00s13aTEILCTB M3 MPUUMHEHUS BpeIa HE

OCHOBAaHO Ha JOroBope (COIVIAIIEHWH) €ro YYacTHUKOB, UX, Hapsay C

' 3ennn, U.A. [paxaanckoe npaBo: yaeOHuK 1s By3os / M.A. 3enun. — M.: Boiciuee oGpasosanue, 2007. C. 347.
? I'paxcnanckuii kogekc Poccuiickoit Deepaiin: 4acTu mepsas, BTopas, TpeThs i detsepTas. — M., 2009. C. 89.
* Tam xe. — C. 263.





00s13aTeIbCTBAMH M3 HEOCHOBATEJIILHOTO OOOTAIIeHHs, OTHOCSAT K KaTerophu
BHEJIOTOBOPHBIX  0O0s3arenbcTB.  [IpakTWka — MOKa3plBae€T, YTO  HMMEHHO
oOs3aTeNIbcTBA M3 MPUYMHEHUS Bpela COCTABJISIIOT OCHOBHOM  MacCHB
BHEJIOTOBOPHBIX 00s3aTenbCTB.

KoHeuno ke, y4yacTHHKM 0O0s3aT€IbCTBA, BO3HHUKIIETO BCIEICTBHE
NPUYUHEHUS] BPEAa, BIOJIHE MOTYT OBITh CBSI3aHBI MEXAYy CO00M KaKUM-IHOO
rpakIaHCKO-TIpaBOBbIM J0roBopoM. Omnako mo mpaBuiaM 1. 59 'K P® Bpen
BO3MEUIAETCS B ClIydasX, €CId OH NPUYMHEH MpaBaM, HOCAIIUM aOCOIIOTHBIN
XapakTep, - UMYIIECTBEHHbIM (HalpuMep, IpaBoO COOCTBEHHOCTH) JIMOO JIMUHBIM
HEUMYLIECTBEHHBIM (IIPaBO Ha >KU3Hb, 3[J0POBBE, JIUUYHYIO HENPUKOCHOBEHHOCTD,
OXpaHy YeCTH, IOCTOMHCTBA U JIEJIOBOM penyTaluu 1 Jp.).

B yacTHOCTH, BHEAOTOBOPHAs OTBETCTBEHHOCTH IO IpaBwiiaMm TiL. 59 'K PO
HACTynaeT Ipd BO3MEUICHUM BpENa, NPUYMHEHHOTO >KM3HU WIA 310POBBIO
rpakJlaHuHa BCJIEICTBUE HENOCTaTKoB mnojapeHHoi Bemu (ct. 580 'K P®), mo
noroopy nepeBo3ku (ct. 800 I'K P®), npu uCHONHEHUH JOTOBOPHBIX
obs3atenbeTB (c1. 1084 'K P®d), BcieacTBue HEmOCTAaTKOB TOBAapOB, pabOT WM
yeayr (ct. 1095 T'K PD).2

O0s13aTENbCTBO BO3MECTUTh MPUYUHEHHBIM BpEJ MOXKET BO3HUKATH B CBA3H
C HapyUIEHUEM KaK MMYUIECTBEHHBIX, TAK U HEUMYIIECTBEHHBIX mpas. [Ipu sTom
COJIEP)KaHUEM TaKOIro 0053aTeNbCTBA SIBISIETCS HMMYIIECTBEHHAs KOMIICHCAIIUS
IPUYMHEHHOIO BpEla, T.€., HE3aBUCHMO OT XapakTepa HapyLIEHHOro IpaBa
00s13aHHOCTh BO3MECTHUTh BpEJ BCErjJa HOCUT MMYIECTBEHHBIH Xapaktep. Bpen
BO3MelIaeTcs MO0 B HaType (IIPelIoCTaBiIsIeTCs BEIllb TOTO e poAa M KauecTsa,
YCTPAHSIOTCSA MOBPEXKACHUS BEIM U T.1.), TMOO B BUAE KOMIIEHCAIIMH YOBITKOB
(IeHeXHOM OLICHKU BpeJia).

NHCTUTYT 00s3aTENbCTB  BCIIEJACTBUE NPUYMHEHHUS BpEAa BBINOJIHSIET

OXpaHUTENbHYI0 (YHKIIMIO, & TaKKe 00eCleynMBaeT 3alluTy MpaB U MHTEPECOB,

! Bacun, B.H., Kazannes, B.U. I'paxnanckoe npaso. Obmuiast yacte. OcoOeHHast yacth. C KOMMEHTAPHUAMU U
NpUMepaMu U3 NpaKkTUKU: yueOHuk Juist By3os/ B.H. Bacun, B.W. Kazaunues. — M.: Knwxnsrit mup, 2007. — C. 236.
? I'paxcnanckoe mpaso: yue6. / C.C. Anekcee, 5.M. lonrano, J[.B. Mypsun; nox o6ut. pex. C.C. Anekceesa. — 2-¢
u3., nepepad. u nom. — M.: [Ipocnekt, 2010. — C. 124,





HapyIIeHue KOTOPhIX yxke mpousonuio. Comeprkanue 00s13aTeNbCTBA OTPAKAET €TO0
KOMITCHCAIIMOHHYIO  (BOCCTAaHOBUTENbHYIO) (pyHKIMio. VcmomHeHne 3TOTO
00s13aTeNIbCTBA BOCCTAHABIIMBACT MMYIIECTBEHHYIO c(epy MOTepHeBLIEro Jnbo
oOnerdyaer TMOCJEACTBUS HApYyIMIEHWS TEX TMpaB, KOTOPhIE HE MOTYT OBIThH
BOCCTAaHOBJICHBI HAMPAMYIO BBHIY UX HEMMYIIECTBEHHOIO Xapakrepa (K mpumepy,
JIEHE)KHOE BO3MEIIEHHE MOopaibHOro Bpena - ¢t. 151, 1099-1101 I'K PD).

OO0s3aHHOCTh BO3MECTUTh TPUYMHEHHBIA Bpe HE BCEraa SBISETCA
OTBETCTBEHHOCTBIO 3a MPOTUBONpaBHOE noBeacHue. Tak, cT. 1066, 1067 'K P,
peryJupyole BO3MEICHHE Bpeaa, MPUUMHEHHOTO B COCTOSSHUU HEO0O0XOIUMOMN
000poHbI MO0  KpaiiHeW  HEOOXOJIMMOCTH, HE ONEPUPYIOT  TMOHATHEM
OTBETCTBEHHOCTH. OO0S3aHHOCTh BO3MECTUThH BpE[, NMPUUMHEHHBIA B PE3yJbTaTe
npaBoMepHbIX AeiicTBuil (1. 3 cT. 1064 'K P®D), Takxke HE MOXKET OBITH paciieHEeHa
KaK OTBETCTBEHHOCTh 3a IPaBOHApYIIICHHE. YCTaHABIWBasg OO0S3aHHOCTH
BO3MECTUTh BPEJ B YKa3aHHBIX CIIy4yasX, 3aKOH MpecieAyeT Iejib KOMICHCAIluU
OTEPIICBIIEMY IOHECEHHBIX MM IIOTEPb .

Cornacuo 1. 1 cr. 1065 'K P® onacHocTh nmpuyrMHEHUsI Bpeaa B OymyIiem
MOXET SBUTHCSI OCHOBAHWEM K HMCKY O 3alpelIeHUH AeATEebHOCTH, CO3Aarolei
TaKyl0 OMacHOCTh. DTa HOpMa CO37aCT HOBBIN B 00S3aTEIHCTB, MOSBUBIIHICS C
npuHstueM yactu Bropod ['K P®. Takue o0s3arenbcTBa HE  SBISIOTCS
JETUKTHBIMH, TIOCKOJIBKY Bpej erie He npuunHeH. OHAKO UMEHHO B CHITY CBOEH
HEMOCPEJACTBEHHOM CBSI3M C OTHONIEHUSIMM 10 BO3MEUICHUIO Bpela OHU
yperyaupoBanbl B 1. 59 'K P® («OO0s3arenbcTBa BCIEACTBUE MPUYUMHEHUS
Bpena»).

CylecTByIOT U TaKue€ CUTyalluHM, KOTJIa OIpPEIEICHHON IesATEIbHOCThIO
Bpell YK€ MPUYMHEH, HO OHa MPOJOJDKACTCS, YIpoKash HOBBIMU HapyIICHUSIMU
CyOBeKTUBHBIX MpaB. K mpumepy, 1esSTeIbHOCThIO XUMKOMOWHATA IPUYHHEH BPE]

3J0POBBIO JIIOJEH, HO MEPHI MO 3AIIUTE UX OT AAJBbHEUIINX BPEAHBIX BO3ACUCTBUMI

! Binacos, A.A. I'paxxnanckoe npaso. O0mias yacts: Kypc nekiuii. — M.: U3n-so CI'Y, 2008. — C. 232.
‘T oH4apoB, A.A., [TonoHos, I0.I". I'pasxknanckoe npaso. O6mas u OcoGennas yactu: yueOHuk / A. A. 'oHuapos,
I0.I". [Tononos. — M.: Knopyc, 2005. — C. 343.





HE TMpeAnpUHUMAIOTCA. B mMOA00HBIX ciydasix HEOOXOIUMO, BO-TIEPBHIX,
BO3MECTHTD [PHIMHEHHBIN BPEI, BO-BTOPBIX, IPEIOTBPATUTD BPE] OyLyILIHiL. "

[Toatomy m. 2 ct. 1065 T'K P® comep)uT mpaBmiio, COTJIACHO KOTOPOMY
€CJIM NMPUYMHEHHBINA BpeJ SBJISIETCS MOCIEIACTBUEM HKCIUTyaTallMH MPEANpPUSITHS,
COOPY>KEHHUS MO0 MHOM MPOU3BOJACTBEHHOM NEATENbHOCTH, KOTOpask MpOAO0KaeT
NPUYUHATh BPEJ WU YIpOKaeT HOBBIM BpPEIOM, CyJ BOpaBe 0053aTh OTBETUMKA,
MOMHMO BO3MEIIICHUS Bpeaa, TPUOCTAHOBUTH WM MPEKPATUTH COOTBETCTBYIONIYIO
JEATENIbHOCTh. EAMHCTBEHHBIM OCHOBAaHHMEM, IIO3BOJISIIOIIMM CYyJIy OTKa3aTh B
YAOBJIETBOPEHUU HMCKA O MPUOCTAHOBICHUHM JIMOO MPEKpaAIIEHUU BPEIOHOCHOM
JESATEeIbHOCTH, SIBISETCS HEOOXOAMMOCTh 3alUThl OOIIECTBEHHBIX HHTEPECOB.
OTka3 B yJIOBIIETBOPEHUU HCKA O MPUOCTAHOBICHUM JIEITEIBHOCTH HE JUIIAET
MOTEPIEBIIIETO IpaBa Ha BO3MEIIECHHE Bpela, NTPUUYMHEHHOTO MOAO0OHOM
JEATEIIbHOCTBIO.

Mepbl 110 mpeAynpexACHUI0 Bpeaa B cooTBeTcTBUU co cT. 1065 'K PO®
MOTYT OBITH TPHUHATH TOJBKO cyAoM. OpHako TI0 JEUCTBYIOLIEMY
3aKOHOAATENbCTBY AHAJIOTUYHBIE MEPHI BIIPABE MPUMEHSATh U HEKOTOPHIE APYrUe
OpraHbl (CaHUTAPHO-IMUJIEMHOJIOTMYECKUE, TTOKAPHOTO HAJ30pa, aBTOMHCIIEKIIUU
HT.0).°

Takum 00pa3om, 00s3aTeNbCTBO, BO3HHUKAIOIIEE BCIEIACTBUE MPUUUHEHUS
Bpella - TPaKIAHCKO-TIPAaBOBOE 0053aTEIbCTBO, B CHIIy KOTOPOIO MOTEPIEBIIUN
BIIpaBe TpeOOBaTh OT JIMIA, OTBETCTBEHHOTO 3a MPUYMHEHHE BpEJa, BO3MECTUTh
MMYIIECTBEHHBI Bpell B HAType WIM BO3MECTUTh YOBITKH, a TaKXKe B
NPEAYCMOTPEHHBIX 3aKOHOM  CIIy4asX KOMIIEHCUPOBATh HEHMYIIECTBEHHBIM
(MOpanibHBI) Bpe€l, MPUOCTAHOBUTH WJIM MPEKPATUTh MNPOU3BOJCTBEHHYIO

ACATCIIbHOCTDb ITPUYUHUTECIIA.

' 3ennn U.A. I'paxknanckoe npapo: yueOHuK ais By30B / . A. 3enun. — M.: Beicmee obpazosanue, 2007. — C. 409.
? Hukonsckuii C.B. I'paxxnaHCKO-TIpaBOBAs 3alllMTa UMYIIECCTBCHHBIX MpaB: ABToped. IuC. ... KaH/. I0pU. HayK.
Capatos, 2003. — C. 122.
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1.2 OcHoBaHMs U yCJIOBHA BO3MeLlEHUs Bpeia

OcHOBaHMSMM BO3HUKHOBEHHUSI 0053aTEIbCTB SIBISIOTCS OIPEICICHHBIE
opuanyeckue  (pakTel WUIM  UX cOoYeTaHHe (IOpUIAMYECKHE COCTaBbl), C
HACTYIUIEHMEM  KOTOPBIX ~ HOPMBI ~ IIpaBa  CBS3BIBAIOT  YCTaHOBJICHUE
00513 TeTbCTBEHHOTO PABOOTHOICHHS

Cornacno cr. 1064 'K PO Bpen, NpuYMHEHHBIN TUYHOCTU WA UMYIIECTBY
IpaKJaHUHA, & TAK)KE BPEJ, IPUYMHEHHBIM UMYIIECTBY OPraHM3aLUU, MTOMJIEKUT
BO3MEILIEHUIO B TMOJHOM OOBEME JIMIOM, NPUYMHUBIIMM Bpen. [IpuumHuBIINI
Bpea 0CBOOOXKIA€TCSl OT BO3MELLIEHUS, €CIIU JOKAXKET, UTO BPE] NPUYMHEH HE IO
€ro BHHE. Bpen, NpUYMHEHHBI NPAaBOMEPHBIMH JEUCTBUSAMH, HOIJIEKHUT
BO3MEILICHUIO B CIIy4asiX, MPEAYyCMOTPEHHBIX 3aKOHOM.

[IpuBeeHHbIE TOJIOKEHUSI OIPENENAoT CIeAyolue o0lue YCIOBUA
HACTYIUICHUS JIETMKTHON OTBETCTBEHHOCTH:

1. IlpuunnHenue Bpena (HET Bpena, HET U OCHOBAHHUS JIJISl €r0 BO3MEILICHNUS ).

2. IlpotuBompaBHOCTH NeicTBUS (Oe3/1eHCTBYS).

3. IlpuunHHas CBsA3b MEXIy AcicTBHEM (Oe3eiiCTBHEM) U MPUYUHEHUEM
Bpena.

4. BuHa nmpuuuHHTEINS B POpME yMbICTIA WIH HEOCTOPOKHOCTH.

DTO TaK Ha3bIBAEMBIN NOJIHBIA COCTAB JIEJIMKTA MpaBoHapymenusa. Ho 3axkon
3HAET M YCEUEHHBIN COCTaB, KOTJA €CTh TOJIBKO BPEA M MPHUYMHHAS CBSI3b MEXKIY
NOBEJACHUEM TNPUYMHUTENST Bpeda M HAcTylJIeHMeM Bpeda. Buna wu
IPOTHUBOIIPABHOE MTOBEJECHUE IPUUMHUTEIS BPEIAa B 3TOM CIIydae OTCYTCTBYIOT, HO
00513aTeIBCTBO BCIEACTBHE MPUYMHEHHUS Bpela Bce ke BO3HHMKaeT. Hampumep,
JUI0, HE HWCIOJIHUBLIEE WM HEHaAJeXalluM o00pa3oM  HMCIOJIHUBILEE
0053aTE€IBLCTBO MPHU OCYIIECTBICHUU MPEINPUHUMATEIBCKON AeATeIbHOCTH (U

NPUYMHMBIIEE TEM CaMbiM Bpe€J KOHTPAreHTy) HECET OTBETCTBEHHOCTh U 0e€3

! Briacos A.A. I'paxxpanckoe nmparo. OOmias yacTh: Kype Jekimid. — M., 2008. — C. 108.
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BHUHBI, €CJIM HE JOKaXET, HaJUIe)Kallee HCIOIHEHHE OKa3aJIOCh HEBO3MOKHBIM
BCJICICTBHE HEMPEOIOTUMON CHIIBL .

O6mmM ©  00s3aTeNbHBIM  OCHOBAHMEM  BO3HUKHOBEHHS  JIFOOOTO
o0si3aTenbCTBA W3 TNPUYMHEHHsS] Bpena sBisgerca (GakT NPUYMHEHUS Bpena
UMYIIECTBY TpakJIaHWMHA WIM IOPUAMYECKOro Jula 00 HEUMYIIECTBEHHBIM
61araM rpasKIaHMHA .

Bo3HMKHOBEHHE Bpena Ha3bIBAIOT TAaKKE€ OCHOBAHWEM OTBETCTBEHHOCTH 32
€ro MPUYMHEHUE; MIPU 3TOM YKa3bIBalOT, YTO CaMa OTBETCTBEHHOCTH IIPUMEHSETCS
IpU HAJIWYUHU OINPEACICHHBIX YCIOBUW, OOpa3yOMIMX COCTAaB TI'PaXAaHCKOTO
MIPAaBOHAPYIICHUSI.

Bpen npexacrasiser co0oil HEOIaronpusaTHbIE MOCIEACTBUS, BO3HUKAIOIINE
B MMYIIIECTBEHHOW WM HEMMYIIECTBEHHOU cdepe morteprieBiiero. Bpeg Moxer
ObITh BBIPAKEH B YyTpaTe, YHUYTOKEHUU WU TOBPEKIECHUU HUMYIIIECTBA,
HEMOJYyYeHUH  NOpUOBLIM, JI0XO0Ja, HapylieHUW (OTpaHUYEHUM) JIUYHBIX
HEMMYILIECTBEHHBIX TMpaB, yMaJCHUH HEMAaTepuajbHBIX Oyiar, B TOM YHCIIE
BCJIE/ICTBHE NIEPEHECEHHBIX HPABCTBEHHBIX WIH (PU3MUECKUX CTpaJaHHM.

Bpen moxer ObITh NPUYMHEH WMYLIECTBY (MMYILECTBEHHBIM Bpeid) WM
JUYHOCTH. B cnydyae mnpuuMHEeHUsT Bpeda JIUYHOCTH, B TOM UHCIE TaKUM
HEMaTepualbHbIM OJlaraM, Kak >KM3Hb U 3J0POBbE, BO3MEIIECHUIO MOJICKUT
MMYILIECTBEHHBI Bpel B BHUJE pPACXOJOB Ha BOCCTAHOBJIEHHE 3I0POBbI U
UMYIIECTBEHHOW c(ephl MOTEpHEBLIET0, COKPATUBILEWCS B pe3yJibTaTe YTpaThl
310pOBbsl. MIHaUe 0OCTOUT J1eJ10, €CIM BO3MEIIAETCS MOPAJIbHBIN BpPEJl, BEI3BAHHBIN
HPABCTBCHHBIMHU, (U3MUECKUMHU CTPAJaHUSIMU, HE HMEIOIIMMH MaTepUaTbHOTO
sKkBUBaJieHTa. Ero kommeHcamus crnocoOHa JIMIIb TIOMOYb  3arjajuTh
NEepeHeCeHHble  CTpaJaHusi,  CO3JaTh Yy  IOTEpIEBIIEr0  ONIYUIECHUE

o 3
BOCCTAHOBJICHHOHU CIIPpaBCIAJIMBOCTH .

! I'paxmarckoe npaeo: yueb. / C.C. Anekceer, b.M. I'onraio, JI.B. Myp3us; mox o6mr. pea. C.C. Anekceepa. — 2-¢
u3., nepepad. u mom. — M.: IIpocnekr, 2010. — C. 412,

? JIbicerko T.U. I'pak1aHCKO-IIPABOBOIi HHCTHTYT BO3MEILCHHS BHEAOTOBOPHOTO BPE/IA, IPUYMHEHHOTO KU3HH HIIN
3I0POBBIO TpaxkaanuHa: ABToped. muc. ... Kaua. opui. Hayk. Kasans, 2006. — C. 233.

T paxxnanckoe npapo: Yued.: B 3 1. T. 1. 6-e u3a., nepepad. u nom. / [Tox pexa. A.Il. Cepreesa, FO.K. Toncroro. M.,
2009.-C. 121.
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Bompoc o Hamuuum Bpeaa HEpasphIBHO CBsI3aH C HEOOXOIUMOCTBHIO
ompeneneHuss ero pasmepa. llpuueM Kak Haiuyue, Tak M pasMep Bpeaa
JTIOKa3bIBAIOTCS TTOTEPIIEBILINM.

[Ipu omnpexneneHnn pasMepa MNPUUYMHEHHOTO MMYLIECTBEHHOIO Bpena
yuauThIBatoTCs o60mue mpaBmwia cT. 15 'K P® o cocraBe yowiTKOB. B coctaB
peasibHOTO yiiepOa BXOAAT HE TONBKO (PaKTHUUECKH TTOHECEHHBIE JTUIIOM PaCXO/Ibl,
HO W 3aTpaThl, KOTOPBIE 3TO JIMLO AOHKHO OyIET MPOU3BECTH JIJIsl BOCCTAHOBJICHUS
HapymieHHoro npasa (m. 2 cr. 15). CyneOHas mpakThKa BbIpaboTajia IMpaBUIIoO,
COrJIaCHO KOTOPOMY HEO0OXOJAMMOCTb 3THX PAaCXOJ0B M MpEANOaraéMblid pazmep
JOJDKHBI  OBITH TOJTBEPKICHBI OOOCHOBAHHBIM pacyeToM (CMeTa 3aTrpaT Ha
yCTpaHEHHE HEJIOCTATKOB TOBApoOB, paldOT, yCIyr U T.1.). Pa3Mep Hemomxy4eHHOro
noxoAa (ymyHWIEHHON BBIFOJIbI) HEOOXOAMMO ONPENENATh C YYETOM pPa3yMHBIX
3aTpar, KOTOpbIe KPEIUTOP AOKEH ObLI MOHECTH, €clii Obl 0043aTeNbCTBO ObLIO
UCITOJIHEHO.

[IpuMeHuTenbHO K 00fA3aTENbCTBAM IO BO3MEUIEHUIO BpeAa 3TH IpaBuia
O3HAYAIOT, YTO MOTEPIIECBIIEMY JIOJDKHBI OBITh BO3MEIIECHBI BCE MOHECEHHBIC WIIH
Oyaylmye pacxolibl, HEOOXOJUMbIE U JOCTATOYHbIE [JIsI BOCCTAHOBJICHHMS
HapylIeHHOTO TipaBa (K TmMpuUMepy, B CJydae TpaBMbl Ha MPOU3BOCTBE,
MOJIy4YeHHOW N0 BHHE paboTonarens, K HUM OTHOCATCS Pacxoibl Ha JIEYEHHUE), a
TaK)KE€ HEIMOIYYEHHBIE JT0XObl, KOTOPbIE MOTEPHEBIIMN ONPEAEICHHO MOIYYHII
Obl, ecnmu OBl ero mpaBa HE ObUIM HApPYIICHBI (B MPUBEACHHOM IPUMEPE -
HETIOTYYCHHBIH 3apab0TOK 3a EPUO HETPYIOCIOCOOHOCTH) .

3aK0H W Jpyryue TPaBOBBIC AaKThl YCTAHABIMBAIOT METOJUKH TOJCYETa
pa3Mepa Bpeza, MOJIekKaIEro Bo3MelleHuo. Hanmpumep, B ciiydae mpUYUHEHUS
Bpeia OKpPYKaloIIe cpeie MpUMEHSIOTCS crieluaibHbie MeToauueckue yKka3aHus
10 OLIEHKE ¥ BO3MEILEHUIO BPE/la, HAHECEHHOI'O OKPYKAIOIIEN NPUPOTHOM Cpesie B

.2
pe3ynbTaTe 3KOJIOTMUECKUX MPAaBOHAPYLIEHUHN" .

' oH4apoB, A.A., [TonoHos, 10.I". I'paxxpanckoe npaso. O6wmas nu Ocobennast yactu: yueOHuk / A. A. 'oHuapos,
I0.I". [Tononos. — M.: Knopyc, 2005. — C. 74.
? I'paxcnanckoe mpaso: yue6uuk. Tom 11/ mox pexn. O. H. Caguxosa. - M., 2006. — C. 433.
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B cootBerctBuu ¢ m. 3 ct. 393 'K P®, npuMeHUMBIM U K JACIUKTHBIM
00s13aTeIbCTBAM, BpEJ] BO3MEIIAETCS TI0 TIeHaM, CYIIECTBYIOIUM B TOM MECTE, TJe
00s13aTeNbCTBO MOICKUT HcnojgHeHuto (ct. 316 T'K), Ha neHs 10OPOBOJBHOTO
BO3MEIIEHUS Bpeaa JMOO Ha JeHb mnpenbsaBieHuss ucka. Cyn, ucxoas wus
00CTOSITENILCTB JIeIa, MOKET YUECTh IICHbI Ha JICHb BEIHECCHUS PEIICHUS.

[IpoTuBOINpaBHOCTH JeUCTBUS (0€3EHUCTBUS) KaK YCIOBHUE BO3SHUKHOBEHUS
JIETUKTHOW OTBETCTBEHHOCTH BBIPAXKAETCA B HAPYIICHUU NMPUUYMHUTENIEM Bpeaa U
HOPMBI TIPaBa, ¥ OJJHOBPEMEHHO - CyOBEKTUBHOTO MpaBa MOTEPIEBIIIETO.

[Ipe3ymnius  OpOTHUBONPABHOCTA  TMOBEJACHUS  NPUUYUHUTENS  Bpea
OCHOBBIBAETCSl HA MPUHIIMIE T€HEPAIBHOTO JEIUKTA, COTJACHO KOTOPOMY BCAKOE
MPUYMHEHUE BpeAa JPYyrOMYy SBISIETCS IPOTUBOIPABHBIM, €CIM 3aKOHOM HE
MPEIyCMOTPEHO HHOE (K PUMEpY, IO ObLIO YIPABOMOYEHO MPHIHHHTE Bpes) .

[IpoTuBONpaBHOE TOBEACHUE MOXET NPOSBIATHCS B JBYX dopmax -
JNEUCTBUS  WiIM  Oe3lelCTBuUS. besneiictBue  JOMKHO ~ MPHU3HABATHCS
MPOTUBONPABHBIM JIMIIb TOT/A, KOTJa Ha NPUYMHUTENE JieKalla O00sS3aHHOCTH
COBEPIIIUTH OMpenesieHHoe aeicTBue. be3neiicTBue kak (hopmMa MpOTUBOIPABHOTO
MTOBEJICHUSI NIPAMO Ha3BaHO TOJIBKO B cT. 1069 I'K P®: Bpex MokeT BOBHUKHYTH B
pe3ynbTare JNEeUCTBUS WIM O€3leUCTBUS JOHKHOCTHOTO JIMIIA TOCYAapCTBEHHOTO
opraHa, opraHa MECTHOTO camoymnpaBieHus. OpHaKoO MOPOTUBOMPABHOE
0e3/IeliCTBUE MOXKET CTaTh MPUYMHON BO3HUKHOBEHMS BpE/la U B MHBIX CIIydasix.
Hampumep, 6e3neiicTBe poaUTENICH 110 BOCIIUTAHUIO peOCHKA MOXKET IOBJIEYh UX
OTBETCTBEHHOCTb 3a BpeJ, NpUUrHEeHHbIH pedenkom (c1. 1073 'K PD).

[IpyunHeHne Bpena MPAaBOMEPHBIMH JEUCTBUSIMH OTBETCTBEHHOCTU HE
BJIeueT. Takoil Bpel MOJJIEKUT BO3MEIICHUIO JIUIIb B IPEAYCMOTPEHHBIX 3aKOHOM
cinydasx. [IpumepoMm CiayXUT NPUUYMHEHHE Bpella MPU UCIOJHEHUH CIY>KEOHBIX
00s13aHHOCTEH (HarpuMep, €CJIH CIacaTeNio MPUILUIOCH B3JIOMATh JIBEPb KBAPTHUPHI,

. L2
B KOTOPOW HAXOJUTCS MOCTPAABIINN)".

! I'paxxnanckoe npaeo: Yueb.: B 3 1. T. 1. 6-¢ u3z., nepepad. u gom. / [Tox pea. A.I1. Cepreesa, FO.K. Toncroro. M.,
2009. - C. 332.
? lonroa, M.H. Bo3Memenue MatepuanpHoro ymiepoa / M.H. Jlonrosa. — M.: I'poccMenua; 2009. — C. 88.
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[IpuunHHas CBsI3b MEXIy NPOTHUBOMpPABHBIM JeiicTBueM (Oe3nericTBrEM)
IIPUYUHUTENS U HACTYIIUBIIUM BPEIOM CYIIECTBYET, €CIU:

a) MepBOE MPEALIECTBYET BTOPOMY BO BPEMEHU;

0) mepBoe MOPOKIAET BTOPOE.

Bompoc 0 TOM, Kakyro IPUYMHHO-CIEACTBEHHYIO CBS3b CIEAYET CUMUTATh
IOPUIMYECKN 3HAYMMOM I HACTYIUIEHUS OTBETCTBEHHOCTH, SIBJIAETCS OJHUM W3
CaMbIX JUCKYCCMOHHBIX B IOPUJIHYECKOW JuTeparype. B kaxmgoll mnpaBoBou
CUTyallud BO3HUKHOBEHUIO Bpeja MpEAIIeCTBYEeT Oojiee WM Mepee JUIUTEIbHas
LEeMb KOHKPETHBIX COOBITHM, ACHCTBUM, U 3aJaya MPaBONPUMEHUTEINS - BBISIBUTH
TOT (aKkT, KOTOPbIII HEOOXOJUM M JIOCTATOYEH MJsi BBIBOJAA: Bpe] NPUUYMHEH B
pe3yJibTaTe UMEHHO 3TOr0 00CTOSITENHCTBA.

B mo0oM cinyyae MpUYMHHO-CIEACTBEHHAS CBSI3b MPU3HAETCS FOPUINYECKH
3HAYMMOM, €CIIM  IIOBEACHUE IPUYUHUTENA  HEIOCPEICTBEHHO  BBI3BAJIO
BO3HMKHOBEHHUE Bpena. Tak ObIBaeT, HalpuMep, KOrjaa Bpea 3J0pOBbIO YEIOBEKa
IIPUYMHEH HAHECEHUEM €MY NPUYMHUTEIEM TEJIECHBIX MOBpexkaAeHUN. [IprnunaHO-
CJICZICTBEHHAs CBSA3b IIPU3HACTCSA UMEIOLIEH IOPUANYECKOE 3HAYECHUE U B CIIyYasXx,
KOI/Ia  TOBEICHHWE MNPUYMHUTENS  OOYCIOBWJIO  pealbHYl0, KOHKPETHYIO
BO3MOXKHOCTh HACTYIUICHHMsI BpPEIHBIX MOCIEACTBUM (HAampumep, 3arpsi3HEHue
OKpYXarolel cpelbl BPEIHBIMU BBIOpOCAMU XMMHUYECKOTO KOMOWHATa CO34aJI0
yCIIOBUSI Ui Pa3BUTHA Yy MPOKUBAIOIIETO BOJM3M HErO0 YEIOBEKa TSIKEIOro
3a0oyieBaHus). DTa MPUUYMHHO-CJIEACTBEHHAs CBS3b MOXET OBbITh YCTaHOBJIEHA
KOMITETCHTHBIMH CIICHIHATNCTAMH, SKCIICPTAMH

[To oOmemy mpaBuily Bpell MOJUICKUT BO3MEIIECHUIO NMPU HATUYUUA BUHBI
npuunHuTens (1. 2 ct. 1064 I'K). [Housitust Bunbl ['K PO He conepxut. Ho ct. 401
'K PO npuBOIUT NOHATHE HEBUHOBHOCTH, KOTOPOE B JAHHOM CIIy4ae 3BYYMT TaK:
JUIO TPU3HACTCS HEBUHOBHBIM, €CIM TpU TOM CTemeHu 3a00TIMBOCTU U
OCMOTPHUTENBHOCTH, KOTOpass OT Hero TpeboBajach C YYE€TOM Xapakrepa

2
06CTaHOBKI/I, OHO IIPHUHAIO0 BCC MCPHBI JJIA IPEAOTBPpALICHMA BpEaa .

' 3ennn U.A. I'paxknanckoe npaBo: yueOHuUK ais By30B / . A. 3enun. — M.: Breicmee o0pa3zoanue, 2007. — C. 57.
‘T paxknaHckuii kopeke Poccuiickoit @enepauunu: yactu nepsas, BTopas, TpeThsi 1 yeTBepTast. — M., 2009. — C. 98.
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Bompoc 0 Hainyuu BHHBI KaK YCJIOBHS HOPUAMYECKON OTBETCTBEHHOCTH
TPaJMIIMOHHO pa3pelaeTcsi Ha OCHOBE aHalIM3a IICUXUYECKOTO OTHOLIEHUS
CyOBEKTa K CBOEMY IMOBEJICHUIO U €r0 MOCIEACTBUSAM, B CBA3U C YEM Pa3IMYaloT
BHHY B (JOPME YMBICIIA HIIX HEOCTOPOKHOCTH .

['paxxnanckoe 3aKOHOAATENBCTBO HE PACKPHIBAECT COJEPHKAHUS TOHSITHM
yMBICIIa, TPYOOH HEOCTOPOKHOCTH U MPOCTONW HEOCTOPOKHOCTHU (HEOpEKHOCTH). B
IIPaBOBOM TEOPHUH W MPAKTHKE MOJ YMBICIOM MOHUMAETCS TAKOE MPOTHBOIPABHOE
NOBEJIEHUE, IPU KOTOPOM NPUUYUHUTEIb HE TOJIBKO MPEIBUIIUT, HO U JKeJaeT JIu0o
CO3HATENBHO JIOMYyCKAaeT HACTYIUIEHHE BpeAHOro pe3yibrara. HeocTopoxHOCTH
BBIPAXAETCSI B OTCYTCTBHUM TpeOyeMOH MpH ONPEIENIEHHBIX OOCTOSATENbCTBAX
BHUMATEJIBHOCTH, MPELyCMOTPUTEIbHOCTH, 3a00TaMBOCTU. HeocTopoKHOCTH M0
'K umeer nBe ¢opmbl: rpyOyio u mnpoctyro. Ilpu rpy0oil HEOCTOPOKHOCTH
HapylIaloTcsl OOBbIUHBbIE, OYEBUAHBIE I BCEX TPEOOBaHUs, MPENBSBISEMBIE K
JUIy, OCYIIECTBIIIONIEMY OINpPEACJICHHYI0 JeATeabHOCTh. llpu  mpocToi
HEOCTOPOKHOCTHU, HA00OpPOT, HE COONIOAAIOTCS TOBBIIIEHHBIE, CHEIUAbHbIC
TpeOOBaHMs K Tako JesTeabHOCTH. KpuTepwem pasrpaHudeHus rpy0oil u
IPOCTOM  HEOCTOPOXKHOCTH  MOXET CIYXKUTb M CTENeHb (PAKTUUECKOTO
NPEABUACHMS TOCIEACTBUM. EciyM nMIo mpeaBuieno HacTYIUIEHWE HETaTHBHBIX
MOCJIEICTBUM, HO JIETKOMBICIIEHHO PAaCCUUTHIBAIO UX H30€KaTh, XOTS MOIJIO H
JIOJDKHO OBLIO MOHSTH, Y4TO BPE HEM30EKEH, — HAJHIO TPy6ast HEOCTOPOKHOCTD .,

IOpuanueckn 3HaYUMOM ISl BOSHMKHOBEHMS JEIUKTHOTO 00s3aTeNbCTBA
SBJIIETCSI BUHA NMPUYUHUTENS B JII0O00M (opme: ymbicia, TpyOOW WM MPOCTOU
HeocTopokHOCTH. Dopma BUHBI HE BIMSET Ha pa3Mep KommeHcanuu. Bo Bcex
cllydasx Bpei Mo oOIieMy MpaBUIy BO3MEIIAETCS B MOJHOM OOBEME, MO3TOMY
pa3Mep OTBETCTBEHHOCTH 3aBHCHUT OT pa3Mepa Bpela, HO HE OT (POpMBbI BHUHBI

IMPUYUHUTCIIA.

! Usanosa H.A. Bosmeluenue Bpela, IPUYMHEHHOTO )KU3HU U 3I0POBBIO rpaxknaHnHa: ABToped. Auc. ... KaH.
topua. Hayk. Boarorpaz, 2007. — C. 322.
2 Binacos, A.A. I'paxxnanckoe npaBo. O0rmias yacth: Kypc jekuuii. — M.: U3n-so CT'Y, 2008. — C. 50.
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Opnako ecnu OyaeT yCTaHOBJEHAa BHUHA TMOTEPIEBIIETO B MPUYMHCHHUH
Bpeja, Ha pa3Mep KOMIICHCAIIMH OKaXET BIMSHHUE KaK Haau4due, Tak u (Gopma ero
BuHBI (cT. 1083 'K PD).

Bpen, mpuuwHEHHBIH BCJICACTBUE yMBICIA IOTEPIEBINETO, HE TOJJICKHUT
BO3MelleHuo. Ecnu jxe moTepneBmii mposiBUi rpy0yr0 HEOCTOPOKHOCTh, TO ATO
MPUBEACT K CHUKEHUIO pa3Mepa OTBETCTBEHHOCTH MPUYMHHUTENS, KOTJIa TOT HECET
OTBETCTBEHHOCTb IpH ycioBUU cBoer BuHBI (a03. 1 m. 2 ct. 1083 I'K). IIpocras
HEOCTOPOKHOCTH MOTEPIIEBIIIETO HE YYUTHIBACTCS.

B cinydasx, korga mpuduHUATENTs 00s3aH BO3MEIIATH BpPEJ HE3aBUCHUMO OT
CBOCH BUHBI, NIPH OTCYTCTBUU €r0 BHUHBI M HAJIWYUHU TPpyOOil HEOCTOPOKHOCTH
MOTEPIICBIIIETO pa3Mep BO3MEIIEHUSI JODKEH ObITh yMmeHbleH. Cyl MOXET B
TaKOW CHUTYyaIlMM W OTKa3aTh B BO3MEIIECHWU BPEIa, €CIIM MHOE HE TPETYCMOTPEHO
3aKOHOM (B YaCTHOCTH, B BO3MEIIEHHWU HE MOXET OBbITh OTKa3aHO, KOTJa Bpe.
IIPUYNHEH XW3HU HIH 30POBBIO TPaKIaHNHA) .

Ecnmu ncuxuueckoe OoTHOMICHHWE (PU3WYECKOTO JHUIA K CBOEMY ITOBEICHUIO
1160 (aKTUUECKH MPOSIBICHHYIO UM CTENEHb 3a00TIUBOCTH U OCMOTPUTEIHHOCTH
MOXHO YCTAHOBWUTbH, MPOAHAIM3UPOBAB €ro COOCTBEHHOE TIOBEACHHE, TO
YCTAaHOBJICHHE BUHBI IOPUJAMYECKOTO JIMIIA HMMEET CBOM OcoOeHHOCTH. BuHa
IOPUIUIECKOTO JIUIA MPOSBIISETCS, IO O0IIeMy MPaBUITY, B BUHE €r0 paOOTHHUKOB,
JNEUCTBYIONUX TIPU HWCIIOMHCHUM WX TPYIOBBIX (CIYKEOHBIX, ITOKHOCTHBIX)
oOs3anHOCTEH. KpoMe TOro, €ro BHMHA MOJKET MPOSIBUTHCA B JICUCTBHUSAX €TO
YYaCTHHKOB, TPEACTABUTCIICH, a TaKXKe JIHI, BXOJANIMX B COCTAaB OPraHOB
YIPABJICHUS IOPUIUYECKOTO JIUTIA.

Takum 00pa3omM, 3a HCKIIOYEHHEM CIy4aeB MPETyCMOTPEHHBIX 3aKOHOM,
00s13aTEIBCTBO BCIJICJCTBHUE MPUYMHCHHS BPE/Ia BOSHUKACT NPH HAJTUYHMH ITOJTHOTO
COCTaBa JICJIMKTA: Bpeaa, MPOTUBOIIPABHOCTH JIEUCTBHSI, TPUIMHHON CBS3U MEXKIY

nerctBueM (0e31eicTBUEM) U TPUUMHEHUEM Bpela, BUHBI PUYUHUTES.

! I'paxxnanckoe npaeo: yueOunuk. Tom II / mox pen. O.H. Canukoga. - M.: UHOPA-M, 2006. — C. 68.
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I''TABA 2. OCOBEHHOCTH BOSMEILEHUS BPEJIA,
INPUYUHEHHOI'O OCYKAEHHBIM COAEPKALIIUMCSA B MECTAX
JIMINEHUA CBOBO/Ibl, UCITPABUTEJIBHOMY YUEPEXJIEHHUIO

2.1 MaTepl/IaJIbHaﬂ OTBETCTBECHHOCTD OCYKACHHBIX

JIeATeIbHOCTh UCIIPABUTENBHBIX YUYPEXKACHUN YIOJOBHO-HCIOJHUTEIBHOU
CUCTEMBI ~ 3aTparuBaeT  psii  HOpaBooTHowmeHWd. OHa  peryiupyercs
KOHCTUTYLIMOHHBIMH, aIMUHHUCTPATUBHBIMH, YTOJIOBHBIMU, YTOJIOBHO-
WCIIOJHUTEIBHBIMA,  TPYAOBBIMH, TPAKIAHCKAMH HOPMaMH  POCCHUCKOIO
3aKoHO/aTenabcTBa. Ha cerogusamHmii 1eHb 0coOyIO poJib 3aHUMAIOT IPaKJaHCKUE
[IPAaBOOTHOILIICHUSA, B KOTOpPbIE BCTYNAIOT HCIPABUTEIBHBIE  YUPEXKIACHUSA
DenepaibHON CITyObl HCTIOJIHEHUST HAaKa3aHU I Poccun’,

Ceronsst yamie BCEr0O MOYKHO BCTPETUTh HAy4yHBIE CTATbH, IOCBSLICHHBIC
peanu3anuu TIPaKIAHCKAX IIPaB OCYXKIEHHBIX JIMI[, HAXOIAIIMXCSI B MeECTax
JUIIEHUs] CBOOOIBI, KOTOphle mpexycmorpenbl Kouctutynueit Poccuiickoi
®epnepanuu, ['paxnanckum koaekcoM Poccuiickoit @enepanuu. AHaIU3UPYIOTCS
npoOJeMbl, KOTOPbIE€ BO3HUKAIOT y JAHHBIX JIMI[ MO TMOBOJY IpaBa BIIAJCHUS,
NOJIb30BaHUS M PAacHOpsDKEHHUS  COOCTBEHHOCTBIO, COBEpUICHMSI  CIEJIOK,
3aKJIFOUYEHMS JOTOBOPOB.

Ho kpome OCyXIeHHBIX B TPaKJAHCKO-IIPABOBBIE OTHOIIEHUS BCTYHAIOT
ucrpaBuTeIbHbIC Yyupexaenus denepanbHON CITy>KObl WCIIOTHEHHUS HaKa3aHUU.
OHM HMEIT TpaXIAHCKUE IpaBa, COOTBETCTBYIOLIME LEIAM JESITEIbHOCTH,
IIPEAYCMOTPEHHBIE B €TI0 YUPEIUTEIBHBIX TOKYMEHTaX, U HECYT CBSA3aHHBIE C OTOU
NEeSTENbHOCThIO  00si3aHHOCTU. lcmpaBuTenbHbIE YUYPEKACHHUS BCTYMAalOT B
IPAKIAHCKAE MPABOOTHOLIEHUS II0 PA3JUYHBIM OCHOBAHUSAM. OTO KAacaeTcs

MIPOMBITIUICHHOW, X03sUCTBeHHOU cdep u T.m. Kak u nroObie npyrue cyOBEKTHI

! KommenTapuii kK YToJ0BHO-UCIOIHUTEIEHOMY KoJiekcy Poccuiickoit @enepanuu (mocrateiinsiii) / mon pea. B.U.
CenusepcroBa. M.: [Ipocnekr, 2011. — C. 121.
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FPAKJAHCKUX IPAaBOOTHOLIEHW OHM HWMEIOT MPaBO HaA 3alIUTy CBOMX
MIMYIICCTBEHHBIX TPAB B CIIy4ae MPUIHHEHHS UM MaTepPHaIBHOTO yiepoa .

ITo muenunto yuensix B. . CenuBepcroBa, B. A. YTtkuna, B. C. Enanem-
HUKOBA IO/ MaT€pUAIbHOW OTBETCTBEHHOCTBIO JIMI], OCYXIEHHBIX K JIMIIECHUIO
CBOOOJIbI, TMOHUMAETCS OOA3aHHOCTh BO3MEIIATh B YCTAHOBIEHHOM 3aKOHOM
NOpSAZKE TPSAMON JEHCTBUTENBHBIN MaTepHalbHBIM yiiepO, MPUYMHEHHBINH BH-
HOBHBIM TPOTHBOIIPABHBIM IOBEAEHUEM B MPOLECCE HCIOJIHEHHUS TPYAOBBIX
00s13aHHOCTEM BO BpeMs OTObIBaHUS YIOJOBHOI'O HAaKa3aHUs YUPEKIACHUIO
(IPeMPHSTHIO) YTOOBHO-UCIIOTHATEIBHON CHCTEMBI.

MatepuanbHasi OTBETCTBEHHOCTh OCYKIEHHBIX K JIMIIEHUIO CBOOObI
HacTynaer B cooTBeTcTBUM cO cT. 102 YUK P®, a takxke HOpMaMH TPYJIOBOTO U
rPaXKJaHCKOIr0 3aKOHOAATENbCTBA PO.

OcHOBaHHEM IIPUBJIECYECHHUS K MaTEpHUAIBHON OTBETCTBEHHOCTH SIBIIAETCS
INPUYUHEHHE OCYXJACHHBIM K JIMIIEHUIO CBOOOIbI BO BpeMs OTObIBAHUS HaKa3aHUs
MaTepHalbHOIO yiiep0a rocyAapcTBy Wik PU3NYECKUM U FOPUINYECKUM JIULAM.

VYT 0JI0BHO-UCTIOJTHUTENBHOE 3aKOHOJATENBCTBO ONpeneNsieT  Kpyr
O0OCTOSITENBCTB, B CIydae BO3HUKHOBEHHUS KOTOPBIX OCYXKIEHHBIE HECYT
MaTepuaIbHyl0 OTBETCTBEHHOCTh: 3a YIIEpO, NMPUUYMHEHHBIM MpPHU HCIOJHEHUU
TPYJIOBBIX 00S3aHHOCTEM, — B pazMepax, MPeayCMOTPEHHBIX 3aKOHOAATEIbCTBOM
P® o Ttpyne; 3a yuepO, NpUUYMHEHHBI WHBIMU JCHCTBUAMH, — B pa3zMepax,
MPEYCMOTPEHHBIX TPAXKIAHCKUM 3aKOHOAATENBCTBOM PD.

Kpome TOro, OCyXIEHHBII [OJDKEH BO3MEIaTh YIIepO, MPUYUHEHHBIH
UCIIPAaBUTEIBHOMY YUYPEXKACHHUIO, JIONMOJHUTENBHBIE 3aTpaThl, CBS3aHHBIE C
npeceyeHrueM ero mnobera, a TakXKe €ro JIEYEHHWEM B Clydae YMBIIIICHHOTO
NPUYUHEHUSI BpeJla CBOEMY 370POBBIO.

MarepuaibHasi OTBETCTBEHHOCTh OCYXIEHHBIX, BBITEKAIOIIAsl U3 TPYIOBBIX

otHowmeHnil. B coorBercTtBuM ¢ 4. 1 cr. 102 YUK P® ocyxn€HHbIE K JIMILIEHUIO

! VT 0/I0BHO-HCTIONMHATEFHOE npaBo Poccun: yueonuk / nox pex. I1.E. Konerepa, M.C. Pribaka. Capatos: Aii [In
Op Menua, 2010. — C. 224.

g KomMmenTapuiit k YronoBHO-ucnonHUTENbHOMY Kojiekcy Poccuiickoit @enepanuu (mocrareiinsiii) / bpuinnuantos
A.B., Kypranos C.I1.; mox pen. A.B. bpunnuanrosa. M.: IIpocnekr, 2011. — C. 112.
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CBOOOJIBI 32 MMPUIMHEHHBINA YIIEpO MPU WUCIIOJHEHUH TPYAOBBIX O0S3aHHOCTEH BO
BpeMs OTOBIBaHMS HaKa3aHUS HECYT MaTepUAIbHYI0 OTBETCTBEHHOCTh B pa3Mepax,
PENyCMOTPEHHBIX 3aKoHoAaTenbcTBOM Poccuiickoit denepanuun o tpyne. I1o
3HAQYUT, YTO HA HUX PACHPOCTPAHSETCA OTpaHWUYEHHAs U TOJHAas MaTepuaibHas
OTBETCTBEHHOCTh PAOOTHHUKOB, MPETyCMOTPEHHAsT COOTBETCTBYIOIIMMH CTAThsIMU
Tpynosoro konekca PO.

OCHOBHBIM BHJIOM OTBETCTBEHHOCTH OCYXJEHHBIX K JIUIIEHUIO CBOOOIBI 11O
TPYIOBOMY MpaBy SBISETCS OrPAaHUYEHHAs OTBETCTBEHHOCTh. (OrpaHWYEHHAs
MaTepuajibHasi OTBETCTBEHHOCTH JIMIl, JHIIEHHBIX CBOOOJBI, 3aKJIIOYACTCS B
00s13aHHOCTH BO3MECTUTh MPUUMHEHHBIA MU MAaTEpUATIbHBIN yIIepO, HO MPU STOM
BO3MeIllaeMasi CyMMa JIOJbKHa ObITh B MpeJiesiaX CPeTHEro MECSYHOro 3apaboTka.
DTO 3HAYUT, YTO €CIU pa3Mep NMPUUUMHEHHOTO yIiepOa B JEHEKHOM BBIpaKECHUU
MEHbIIIE WIH PaBEH CPEIHEMY MECAYHOMY 3apalOTKy OCYXIAEHHOTO Ha JIEHb
IpUYMHEHHS yliepOa, To yuiepO JO0HKEH ObITh BO3MEIIEH MOJHOCThIO. Ecnu xe
CTOMMOCTh YyilepOa Oojiee CpeIHEro MECSYHOro 3apaboTKa, TO C OCYXKJIEHHOTO
B3BICKMBACTCA CyMMa, paBHas CpEIHEMY MECSYHOMY 3apaboTKy, a OcCTajabHas
yacTh yuiepOa chucbiBaeTcs Ha YObITKM pabGotonmarens. CnepgoBaTenbHO, Y
OCYXIEHHBIX OCTAETCA YyBCTBO O€3HAKA3aHHOCTH 3a HapYIIEHUE HOPM TPYJIOBOM
JUCLUUIUIMHBI, B CBSI3U C 3TUM YBEJIWUYMBAETCS KOJIMYECTBO MPUUUHEHHOTO yIiepoa
paboToAATEINO CO CTOPOHBI APYTUX OCYKIEHHBIX.

HUcxons w3 ananusa JEHUCTBYIOIIETO 3aKOHOJATENBCTBA W COBPEMEHHOU
MPaBONPUMEHUTEIHHON MPAKTUKU, MOKHO MPUNTH K BBIBOY, YTO Y MIPAKTUUYECKUX
pabOTHUKOB YYPEKICHUMN, HCIIOIHSIONUX YTOJOBHBIC HAKa3aHWs, BO3HHUKAIOT
BOIIPOCHI O TOPSAJKE NPUMEHEHHS HOPM, PETYyJIUPYIONIUX JaHHBIA BHJI
OTBETCTBEHHOCTH.

[IpencraBisieTcsi, 4TO C UEIBIO COBEPUICHCTBOBAHUS MOPSAKA BO3MEIICHUS
yiep6a He00X0JMMO Ha 3aKOHOJATEILHOM YPOBHE YETKO OIMPEACIIUTh MEXaHU3M,
KOTOPbIM HE0OXOJAMMO PYKOBOJCTBOBATHCS IMPHU PEIICHUU JAHHBIX BOIpPOCOB. B
MIEPBYIO O4Yepeib, He0OX0auMo BHECTH psa nonosHennid B YUK PO, kotopsie Ob

yCTaHaBJIMBAJIM TOYHBIM MOPSIOK BO3MeElIeHUs yiuepba ocyxaéHHbiMu. Jlanee,
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®CHH Poccun B HOpMaTHBHBIX aKTaxX JIOKAJIBHOIO XapakTepa ClIeAyeT YTBEpAUTh
UHCTPYKIMIO O TMOPSAJIKE MPHUBICYCHHS OCYXAEHHBIX K JIMIIEHUIO CBOOOABI K
BO3MEIIICHUIO MaTEPUATILHOTO yiiepOa, MPUIYMHEHHOTO UMHU BO BpeMsi OTObIBAHUS
HAKA3AHNS .

MarepuanbHasi OTBETCTBEHHOCTb OCYXKJIEHHOTO K JMIIEHHIO CBOOOIBI B
COOTBETCTBHUM C TPaXXIaHCKUM 3aKOHOJATEJIbCTBOM HACTymaer 3a yuiepo,
NPUYUHEHHBINA HE B CBSI3U C UCIIOJHEHUEM TPYAOBBIX 00s13aHHOCTEH. COrnacHoO CT.
1064 T'K P® Bpen, npyUYMHEHHBI JUYHOCTH WJIM UMYIIECTBY TpakKIaHWHA, a
TAaK)K€ Bpel, NPUYMHEHHBIH MMYIIECTBY IOPUAMYECKOTO JIMIA, MOIJICKUT
BO3MEUICHUIO B IOJHOM OOBEME JUIOM, NpUYMHUBIIMM Bpena. Ilo oGmemy
NpaBWJIy  BO3MENICHUIO  MOJJEKUT  Bpeld, NPUUYMHEHHBIH  BHUHOBHBIMU
HEMpaBOMEPHBIMU JIeUCTBUAMH (Oe3aeiicTBuem). Takum o0pa3oM, pedb HAET O
I'pa)X/1aHCKO-TIPaBOBOMl OTBETCTBEHHOCTH OCYXJCHHBIX K JIMIIEHUIO CBOOOBI,
KOTOpas HMEET CBOM OCOOEHHOCTH: TPaKJaHCKO-IPABOBas OTBETCTBEHHOCTH
OCYXJECHHBIX K JMIIEHHIO CBOOOJbI HOCUT HWMYILECTBEHHBIM Xapakrep, T.e.
OCY>KJICHHBI HECET JOIMOJIHUTEIbHbIE UMYIIECTBEHHbIE 00sI3aHHOCTH, HAIPUMED,
BO3MEILIAET TMOTEPIEBIIEMY YTpPAaueHHbIH 3apabOTOK U pPacxXoibl, CBSA3aHHBIE C
aeuenreM (ct. 1085 'K P®); ocyxaeHHBIN K JUIICHHIO CBOOOIBI BOCIOJHSET
TOJIBKO MaTepUabHBIM yIIepO, KOTOPBIA BBIPAKAETCA B YMEHBIIEHUH UMYLIECTBA
NOTEepIeBIIer0o U (WiIM) yMaJleHUH HeMaTephallbHOro Ojsara (KU3Hb, 370POBBE
yesioBeKa U T.11.). Bpen Bo3Mmeniaercs nubo B HaType (IpeaocTaBiseTcsl BEUb TOTO
e poJla U KadyecTBa, UCHPABISIOTCS MOBPEXKACHUS BEIIM U T.I.), MO0 B BHUJIE
KOMIIEHCAIIMH YOBITKOB, COCTOSIIIIMX KaK U3 peajbHOro yiiepoa, Tak U YIyIeHHOHI
BbIro/ibl (1. 2 cr. 15 T'K P®). Mopanbnsiii Bpea no cmbiciy cT. 102 YUK PO
OCYXJCHHbIM HE KOMIICHCUPYETCS; OCYXKJIEHHbIM K JIMIIEHUI0 CBOOOJBI,
COBEPIIMBIINN TPakIaHCKO-TIPABOBOM JENUKT, 00s3aH Nepe]] MOTEPIIEBIINM, a He
nepea  rocyaapctBoM. Tak, HUMYIIECTBEHHbIE CAHKIMHM, [PUMEHSEMbIE K

IMPpaBOHAPYIIUTCIIIO B IopsAaAKE Fpa}K,HaHCKO-HpaBOBOﬁ OTBCTCTBCHHOCTHU,

! Kocapes K.B., CuHenbHuKoBa T.B. K Bonpocy o rpaxaaHCKo-NpaBoBOM OTBETCTBEHHOCTUN OCYXKAEHHbIX K
nvieHnio ceoboabl / BectHmK Kysbacckoro nHctmtyTta. 2012. Ne 1 (9). C. 52-58.
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B3BICKMBAIOTCSI B MOJb3y IMOTEPHEBIIETO C LEJIbI0 YCTPAHUTh HETaTUBHBIE
NOCJIEJICTBUS IPABOHAPYIICHHUS; pa3Mep IPak1aHCKO-IIPABOBOM OTBETCTBEHHOCTH,
KaK MpaBUjIO, COOTBETCTBYET pa3Mepy MPUUYMHEHHOTo Bpena. Tak, corjacHo CT.
1064 I'K P® Bpen, NpUYMHEHHBIM JIUYHOCTUM WM HMYUIECTBY TI'pa’KJaHUHA,
MOJICKUT BO3MEIICHUIO B TIOJHOM OOBEME JIMIOM, MNPUYMHUBIIUM BpE/I.
[ToBbIIEHHBIN pa3Mep OTBETCTBEHHOCTH MOXET OBITh MPEAYCMOTPEH B OTACIBHBIX
ciayyasx 3akoHOM win joroBopoM (ct. 1084 I'K P®); rpaxmaHcko-mpaBoBas
OTBETCTBEHHOCTh JIOMYCKAET BO3MOYKHOCTb OCYKJIEHHOTO K JIMIICHHUIO CBOOOJIBI
NOOpPOBOJIBHO YCTPAaHUTh HEraTUBHBIE IOCJIEACTBUS (HAIpUMeEp, NPEIOCTaBUTH
BEI[b TOTO JK€ poJa M KauecTBa WJIM BO3MECTUTh NPUYMHEHHBIE YOBITKH B
cootBeTcTBHUH O cT. 1082 ['K P®D); B cuny cienripuku mpaBoOBOTO MOJIOKEHUS IS
OCYXJECHHBIX K JIMIIEHUIO CBOOOBI 10 OCHOBAHHIO BOBHHUKHOBEHUSI CBOWCTBEHHA
BHEJIOTOBOPHAasl  OTBETCTBEHHOCTb,  KOIZda  COOTBETCTBYIOINAs  CaHKIUA
MPUMEHSETCS K MPABOHAPYIIUTENIO, HE COCTOSIIEMY B JIOTOBOPHBIX OTHOILIEHHUSAX C
MOTEPIEBIINM; €CIM OCYXJACHHbIE NPUYMUHSIOT HMYIIECTBEHHBIA YIIEpO Mpu
BBITIOJIHEHUU PaldOT T0 XO3siiicTBeHHOMY joroBopy (ct. 1068 T'K P®D),
IPaKJaHCKO-TIPABOBYIO OTBETCTBEHHOCTh HECET HCIIPABUTEIBHOE YUYPEXKIICHUE.
[Tocne BO3MelIeHUsT MaTepUaIbHOIO yiiepda aJIMUHUCTPALUs HUCIPABUTEILHOTO
VUPEKJCHUST MUMEET MpaBO 0O0paTHOro TpeOOBaHUS (perpecca) K 3TOMY JIMIYy B
pa3mepe BoltutaueHHoro Bo3menieHus (ct. 1081 I'K PD)".

Yacte 2 cr. 102 YUK PO BnepBble YCTaHaBIMBAET MaTE€pUAIBbHYIO
OTBETCTBEHHOCTh OCYJEHHOTO MO BO3MEIICHUIO yiliepOa U 3aTpaT, IPUUMHEHHBIX
UCIIPAaBUTEIBHOMY YUYPEXICHHUIO B CBS3U C IPECEYEHHEM COBEPIICHHOIO UM
noOera. B 3Tot ymiep6 Moryt BXOauTh (hakTUYECKasi CTOMMOCTh MTOBPEKICHHBIX U
pa3pylIeHHbIX Mperpaj, 3a00poB, TEXHUYECKUX CPEACTB, TPAHCIOPTA U T.I., a
TAaKK€ TE€ Pacxoibl, KOTOPbIE MPHUILIOCH HECTH B CBA3UM C PO3BICKHBIMU

o 2
MCPOIIPUATHUAMMH, 3aACPKAHUEM U JOCTABKOU B UCITPABUTCIIBHOC YUPCIKICHUC .

! Manunnu B.B., CwmupHoB JI.B. YronoBHO-HCHIONHUTENBEHOE MPABO: y4yeO. IS FOPHINYECKHX By30B U
(axynbreToB. M.: MexpernoHansHblii ”HCTUTYT 3KoHOMUKH U ipaBa, KOHTPAKT, Bonrepc Kiysep, 2010.-C. 90.
g KommenTapuii kK YToJ0BHO-UCIOIHUTEIEHOMY KoJiekcy Poccuiickoit @enepanuu (mocrateiinsiii) / mon pea. B.U.
CenusepcroBa. M.: [Ipocnext, 2011. — C. 156.
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Kpome Toro, ocyxaeHHbIN 00513aH KOMIEHCHUPOBATh 3aTPaThl, CHU3aHHBIE C
€ro JICUEHHWEM B CIIy4ac yMBIIUICHHOTO IIPUYMHEHUs Bpeda CBOEMY 310pOBbIO. B
UCIIPABUTENBHBIX ~ YUPEXKICHUSAX  HEPEAKH  Ccliydau, KOrjga OCYXKIICHHbIC
YMBIIUIEHHO HAHOCAT Bpel CBOEMY 3J0pPOBBI0 B LEISAX YKIOHEHHE OT
OOIIIECTBEHHO IMOJIE3HOTO TPYJla, HampaBlieHUs B OONBHUIYY W T.NM. Pacxonsl Ha
JICYCHHE JODKHBI BO3MEIIATHCS CAMUMH OCYKICHHBIMH

Takum oOpa3oM MOXXHO cHaenaTh BBIBOA O TOM, UTO YTOJOBHO-
HcronHUTENBHOE  3aKOHOJATEIBCTBO Ipe1yCMaTpUBaET MaTepUAIBHYIO
OTBETCTBEHHOCTb OCYKJIEHHBIX K JMIICHHUIO CBOOOJBI, KOTOpass HAcTynaeT B
cllyuae NPUYMHEHHUS BO BpeMsl OTOBIBaHMS HaKa3aHUs MaTepHaIbHOTO yuiepOa
roCyapCTBy WM (PU3NYECKUM U IOPUINYECKUM JulaM. J[aHHas OTBETCTBEHHOCTH
HacTynmaeT 3a yuiepO, NPUYMHEHHBIM KaK IMpPHU HUCIOJIHEHHH OCYKJICHHBIMU
TPYAOBBIX OOS3aHHOCTEH, - B pa3Mepax MPEeAyCMOTPEHHBIX 3aKOHOAATEIbCTBOM
Poccuiickoii ®enepauuu o Tpyle, TaKk M 3a yuiepO, NPUYUHEHHBI HWHBIMU
JNEUCTBUSMHM OCYXKJIEHHBIX — B pa3Mepax, MNpPeAyCMOTPEHHBIX TIPaXTaHCKUM
3akoHOomarenbCcTBOM  Poccumiickor  @enepamuu. Tak ke  IIpeIyCMOTpEHa
OTBETCTBEHHOCTh OCYXIEHHOTO MO0 BO3MELIECHUIO yliepOa 1 3aTpar, IPUIYMHEHHBIX
UCIIPAaBUTEIBHOMY YUYPEXKICHHUIO B CBA3M C IIPECEYEHHEM COBEPILIEHHOIO UM
nobera, U 00s13aHHOCh KOMIIEHCUPOBATh 3aTPaThl, CHU3aHHBIE C €r0 JICHEHUEM B

CJIy4ac YMBIIJICHHOI'O ITPUYHUHCHUA BpEaa CBOCMY 310POBbIO.

1 o o o o <
KommenTapuii kK YToJI0BHO-UCIOIHHUTEIILHOMY KoJiekey Poccuiickoit @enepanuu (mocrateiinsiii) /mox pen. U.JL.
TpynoBa. M.: Dxemo, 2006. — C. 178.
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2.2 Tlopsiiok BO3MeIleHUs BPeia OCYKIeHHBIMU

Kak y»xe Obu10 ckazaHo Bbiie, ¢T.102 YT010BHO-UCTIOHUTEIBHOTO KOJIeKCca
P® (MarepuanbHasi OTBETCTBEHHOCTh OCYXIEHHBIX K JIMIICHUIO CBOOOJIBI)
MpEAyCMaTPUBAET MaTEPUAIbHYI0 OTBETCTBEHHOCTh OCYKJICHHBIX K JIMIICHUIO
CBOOOJBI B ClIydyae NMPUUMHEHUS BO BpEMsI OTOBIBaHUS HaKa3aHUsA MaTEPUATLHOIO
yiiep6a rocy1apcTBy Wi (PU3UIECKUM U IOPUAMYECKUM JIHIIAM.

OTO0T y1epd MOXKET OBbITh CBSA3aH C TPYAOBOM JEATEIbHOCTBIO OCYXKAEHHOTO,
a TakKe C UHBIMH €ro JeucTBusaMHU. Eciaum yiiepO NMpUUMHEH OCYXKICHHBIM MpPU
UCIIOJIHEHUM MM TPYJOBBIX OOS3aHHOCTEH, TO OTBETCTBEHHOCTh HACTYIAeT B
COOTBETCTBUM C TPYAOBBIM 3aKOHOJATEIbCTBOM. B ciydyae mpuunHeHus yuiepOa
WHBIMU JEHCTBUSIMH OTBETCTBEHHOCTh HACTyHNAeT B COOTBETCTBUM C HOpMaMu
IPAXKIAHCKOTO 3aKOHOJAATEIbCTBRA.

YacTpi0 BTOpPOM [TaHHOW CTAaThbU NPEAYCMATPHUBACTCA TAKKE BO3MELICHUE
OCYXJEHHBIMH JIONIOJIHUTEIBHBIX 3aTpaT, CBA3aHHBIX C IIPECEUEHUEM €ro noodera, a
TaKK€ €ro JEYEHHWEM B CJIydyae YMBIIUJICHHOIO NPUYMHEHUS Bpeda CBOEMY
3I0POBbIO. YE€pKaHHWsl MPOU3BOAATCS C JIMIEBOTO CY€Ta OCYXKJIEHHOTO B
COOTBETCTBHUM C pelieHHeM cyaa. B ciydyae OCBOOOXKIEHHUS OCYKIEHHOTO
VCIIOJIHUTEINbHBIN JIUCT MEepeAaeTcsl Ha MCIOJHEHUE MO MECTY €ro MOCTOSHHOTO
KUTEIBCTBA .

AHanornyHasi HopMa conaepxutcs B cT.41 ®enepanbHoro 3akoHa «O
COJIEP)KaHUM TIOJ CTPaKe TMOJI03PEBAEMbIX U OOBHMHSIEMBIX B COBEPIICHHUU
NpECTYIUICHUN»,  OpeAycMaTpUBamIlasi  MaTepUAIbHYI0  OTBETCTBEHHOCTH
MO/I03PEBAEMBIX U OOBUHSAEMBIX 33 MPUYWHEHHBIN TOCYAapCTBY yIIepO BO Bpems
COIEPIKAHUS TIOJ CTPAXKEU.

Bo Bpemsi ucnongHeHHs CBOMX TpPYAOBBIX OO0sI3aHHOCTEW OCYXJCHHBIE 3a
MPUYUHEHHBIA BpeJ MOTYT HECTH, B OCHOBHOM, OTPAHUUYCHHYIO MaTepHAIbHYIO

OTBETCTBEHHOCTh. [lomHas MaTepuaJibHasA OTBCTCTBCHHOCTL HACTYIIACT JIMIIbL B

! KommenTapuii kK YTroJ0BHO-UCHIOIHUTEILHOMY Koziekcy Poccuiickoit @enepanuu (mocrateiinsiid) / mox pen. B.U.
CenusepcroBa. M.: IIpocnext, 2011. — C. 201.
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cllydae 3aKJIOUYEHHs C OCYXKIEHHbIM Takoro coriamenus. Kpome Toro, B
cooTBeTCTBUM cO ¢T.243 TpymnoBoro koaekca P® (ciyyau moiaHoOW maTepuaibHON
OTBETCTBEHHOCTH) MaTepHalibHasi OTBETCTBEHHOCTh B MOJIHOM pa3Mepe HACTyMmaeT
B CJIy4yae YMBIIIJICHHOTO MPUYMHEHUS yiepOa; MpUIMHEeHUs yiiepoa pabOTHUKOM,
HaxXOJSIIUMCA B COCTOSIHUM  QJIKOTOJBHOIO, HApKOTUYECKOTO WA HHOTO
TOKCUYECKOI'O ONbSHEHUS; NPUYMHEHHs yliepda B pe3yibTaTe MPECTYIHBIX
JNEHUCTBUN pabOTHUKA, YCTAHOBJIIEHHBIX MPUTOBOPOM CyJa, IPUYHHEHHS yuiepOa B
pe3ysIbTaTe aIMUHUCTPATHBHOIO MPOCTYIIKA U B PSIE APYTHX CIIydaes .,

Ilepeuens ciyyaeB OJHOW MaTe€pUaIbHOM OTBETCTBEHHOCTH, IIPUBEACHHBIN
B TK P®, HOCUT McuepnbIBarONIMi xapakTep. JTOT MepeyeHb HE MOXKET OBbITh
pacliipeH HH B JIOKAJbHBIX HOPMATHMBHBIX AaKTaX, HA MO HHAUBUIYAIbHOMY
COTJIAlIEHUIO paOOTHHKA C PaOOTOaTEIIEM.

OrpanuueHHass MaTepualbHas OTBETCTBEHHOCTh HACTyNaeT B oOOBeEMe
IPUYUHEHHOTO yuiep0a, HO HE CBBILIE MECAYHOTO 3apaboTkKa ocyxkaeHHoro. [lpu
ONpeNeNeHNH yiiepda Y4HUTBHIBAETCS TOJIBKO MpsAMON  ymiepO, HCXoAs U3
0anaHCOBON CTOMMOCTH MOBPEKICHHOI'O UMYIIECTBA C YYETOM €ro U3HOCA.

DTO 3HAYMUT, YTO €CIAM pa3Mep MNPUUYMHEHHOro yiiepbda B JICHEKHOM
BBIPQXEHUHM MEHBIIE WM PaBEH CPeIHEMY MECAYHOMY 3apalOTKy OCYKIEHHOTO
Ha JeHb NPUYMHEHHUs yuiepOa, To yuiepO JOJIKEH ObITh BO3MEIIEH MOJIHOCTHIO.
Ecou xe croumocTh ymiepOa Oojee CpeaHEero MeCSYHOro 3apaboTka, TO C
OCY>KJIGHHOTO B3BICKMBA€TCSI CyMMa, paBHas CpeJHEMY MECSYHOMY 3apaboTKy, a
OCTaJIbHasl YacTh yIiepOa CIUCHIBAETCS HA YOBITKH pa60T0)1aTen;[2.

Pasmep cpeanero mecsyHOro 3apaboTKa OMPEIENIeTCs B COOTBETCTBHH CO
ct.139 TK P® (ucuucnenue 3apabOTHON TMIaThI), UCXOAS H3 (HAKTHUECKH
HAYMCJIICHHOW 3apa0OTHOW IJIaThl U peajdbHO OTPabOTAaHHOTO BpeMeHu 3a 12
MECSIEB, MPEAIISCTBYIOMNX HIO MpUUMHEHHUs yuiepOa. s pacuera cpenHei

3apa0OTHOM IMJIAThl YYUTHIBAIOTCSA BCE MPEIYCMOTPEHHBIE CUCTEMOM OIIaThl TPY/ia

! VT 0/I0BHO-HCTIONMHATEFHOE npaBo Poccun: yueonuk / nox pex. I1.E. Konerepa, M.C. Pribaka. Capatos: Aii [In
Op Menua, 2010. - C. 125.

g KommenTapuii k YronaoBHO-ucnonHuTensHOMY Konekey Poccuiickoii deneparnuu (mocrateiinsiii) / bpuimnantos
A.B., Kypranos C.I1.; nox pexa. A.B. bpunnuanrosa. M.: IIpocnexr, 2011. — C. 256.
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BU/IbI BBIIUIAT, HE3aBUCUMO OT MCTOYHUKOB 3TUX BbIIIAT. Cleqyer y4yecTb, 4yTo B
cootBercTBUM ¢ 1. 4.1 MHCTpykuu 00 YCIOBUAX OIUIAThl TpyAa Jul,
otrObIBatomnx HakazaHusi B WY, yrBepxnennoi Ilpukazom I'VUH Munrocra
Poccun ot 26 nexabpsa 2001 r. N 261 "OO yTBepkaeHUH HOPMATHBHBIX aKTOB B
o01acTh COLMAIBHO-3KOHOMMUYECKON JEATEIbHOCTU YUYPEXKIEHUH YIrOJOBHO-
UCITOJIHUTENBbHON cucTteMbl MuHrocta Poccun", cucreMamu oIiaTel TpyAa MOTYT
OBITh KaK CCMbHAS, TAK H TOBPEMEHHAs .

JIeHCTByIOIIEE YTOJIOBHO-UCIIOIHUTEIBHOE U TPYAOBOE 3aKOHOJAATEIBCTBO
IpeayCMaTpUBAIOT [IBa MOPsIKAa BO3MEIIEHUs yilepOa: aJIMHUHUCTPATUBHBIA U
cyneoHbIii. Bo3mernienue yiep6a B aAIMUHUCTPATUBHOM MOPSIKE BO3MOYKHO JIUIIb
B pa3Mepe, HE NPEBBIIIAIOIIEM CPEIHEr0 MECSAYHOro 3apaboTKa OCYXKIAEHHOTO,
€CIM K€ CyMMa MPUYMHEHHOro yuiepOa TMpPEBBIIAET CPEIHUM MECSYHbIN
3apabOTOK, TO B3bICKAHHE OCYILECTBIsETCS B cyaeOHOM mnopsake. Ilpaxtuka
OPUMEHEHUsT HOPM O  MaTe€pUalbHOM  OTBETCTBEHHOCTH  OCYXIEHHBIX
CBUJICTEIILCTBYET, UYTO B IMpeodsafaronieM OOJIBIIMHCTBE CJIydaeB yiepo
B3BICKMBAETCA B aIMUHUCTPATUBHOM HOPSJIKE.

B TlocranoBnenuu Ilnenyma BepxoBHoro Cyna P® ot 25 oxtsa6pst 1996 r.
N 10 Obulo pa3bSICHEHO, YTO B MpPOLIECCE MOJArOTOBKU J€jla O MaTepuaabHOU
OTBETCTBEHHOCTH Pa0OTHUKOB K CyJeOHOMY pa3OMpaTeabCTBY MCTLUAM M APYTHM
JUIAM, Y4YacTBYIOIIMM B Jele, HEOoOXOJMMO TMpPEACTaBUTh JOKa3aTelIbCTBa,
MOJITBEPKJAIOLIME BUHY PaOOTHHKA, HATMYKE MPSIMOTO JIEHCTBUTENIBHOTO yiepoa,
POTUBOIPABHOCTh JIeHcTBUs (Oe3AeiicTBUsl) pabOTHHUKA, NPUYUHHYIO CBS3b
MeXy ero aeiictBueM (Oe3neicTBUEM) U yHIepOOM, ¢ TeM, YTOObI C YIETOM 3TUX
JAaHHBIX, & TaKKEe 0OCTOSITENLCTB, OT KOTOPHIX 3aBUCHUT MPABUIIBHOE ONpECICHHE
IIPEEJIOB MaTepUajJbHOW OTBETCTBEHHOCTH, PA3PELIUTh BO3HUKIIUK CIOp IO

CYILECTBY".

! VT 0/I0BHO-HCTIONMHATEFHOE npaBo Poccun: yueonuk / nox pex. I1.E. Konerepa, M.C. Pribaka. Capatos: Aii [In
Op Menua, 2010. — C. 140.

2 KommenTapuii kK YToJ0BHO-UCHIOIHUTEIILHOMY Koziekcy Poccuiickoit @enepanuu (mocrateiinsiid) / mon pea. A.U.
3y0koBa. 4-¢ u3j., nepepad. M.: HOPMA, 2008. — C. 102.
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HUcxonst W3 W3I0KEHHOrO, MOXHO CII€JIaTh BBIBOJ O TOM, 4YTO B
MMOCTAHOBJICHUM HAYaJIbHUKA HWCHPABUTEIIBHOTO YUYPEKIACHUS O IPUBJICYECHUU
OCYXJEHHOTO K MaTepuajbHON OTBETCTBEHHOCTU JMJOJKHBI OBITh OTPa’KEHBI
MaTepHUalbl MPOBEPKU, KOTOPasi MOATBEPIKIACT BUHY JIUIA, YKA3bIBAET HA HAIMYNE
PsIMOTO JACHCTBUTEIBHOTO yIepOa, MPOTUBOMPABHOCTD JIeUCTBUS (Oe31eCcTBUS)
OCYXJCHHOTO, TPUYMHHYIO CBSI3b MEXIy ero aciictBueM (Oe3aeiicTBueM) u
yIiepOoM.

[lpuunHeHHbI ymiepOd yaepxkuBaeTcsa U3 3apaboTKa  OCYXKICHHOTO.
B3bickaHusi ¢ OJHOrO JOJDKHUKA MOTYT IPOM3BOJUTBHCA MO  PA3TAYHBIM
OCHOBAHUSAM U B I0JIb3Y HECKOJIBKUX B3bIcKaTeneil. B coorBercTBuum ¢ 1. 3 cr. 107
YUK P® B Y Ha nu1IeBON CUET OCYKACHHBIX 3aUUCISETCS HE3aBUCUMO OT BCEX
yAepKaHUN HE MEHee 25 MPOIEHTOB HAYMCIEHHBIX UM 3apab0THOM IJIaThl, MIEHCUU
WM WHBIX JI0XOJIOB, @ HA JIMLEBOM CUET OCYKAEHHBIX MYXK4YuH crapuie 60 mer,
OCYXKJICHHBIX >KEHIIWH CTapIie 55 JET, OCYXKICHHBIX, SBISIOMIMXCS WHBAINIAMU
MEPBON MM BTOPOM TPYMIbI, HECOBEPIIEHHOJETHUX OCYKICHHBIX, OCYXICHHBIX
OEpEeMEHHBIX KEHIIINH, OCYXICHHBIX JKEHIITUH, UMEIOIINX JIeTel B JoMaxX peOeHKa
Y, - He menee 50 MpOIEHTOB HAYUCIEHHBIX UM 3apabOTHOM TIaThl, TEHCUM WU

HHBIX JOXOIOB.
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3AK/IIOYEHUE

Nrak, MBI pacCMOTpENH BCE BOIPOCH! U BBINOJIHUIIN 3a1a41, ITOCTABICHHbBIC
JTAaHHOU PabOTOM.

[IpoBeneHHBI HAaMU aHAINW3 0053aTENbCTBA, BO3HUKAIOLIEIO BCIEICTBUE
NPUYMHEHHS] Bpela TMO3BOJISIET CJeNaTh BBIBOJ, 4YTO I0J HHUM HEOOXOAMMO
NOHUMATh - TPaXKIAHCKO-TIPAaBOBOE  0053aTeNbCTBO, B CHJIYy KOTOPOTO
NOTEPIEBIINIA BIIpaBe TPEOOBATH OT JIMIIA, OTBETCTBEHHOTO 33 MPUYUHEHUE BpPE/a,
BO3MECTUTh UMYIIECTBEHHBIN BpE/l B HAType WJIM BO3MECTUTH YOBITKU, a TaKKE B
IIPEAYCMOTPEHHBIX 3aKOHOM  CIIy4asX KOMIIEHCHPOBATh HEMMYIIECTBEHHbBIN
(MOpanbHBIil) Bpel, MNPUOCTAHOBUTh WM MPEKPATUTh MPOU3BOJICTBEHHYIO
JESTENbHOCTh IPUYUHUTEIIS.

[Ipu omnpeneneHUM OCHOBaHWII M YCIOBUW BO3HUKHOBEHHS OOS3aTENIbCTB
BCJICJICTBUE NTPUYMHEHUS BPE/Ia Mbl BBIACHUIIU, YTO 9TU 00513aTE€IHCTBA HACTYAIOT
IIPM  HAJIUYMM TOJIHOTO COCTaBa JAENIMKTA: BPENa, MPOTUBOIPABHOCTH JIEUCTBUSA,
NPUYUHHON CBSI3M MEXIy JAcehcTBUEeM (Oe3leiicTBUEM) U NMPUYMHEHHEM Bpena,
BHUHBI IPUYMUHUTEIIA.

Brrsicannm, qTOo VYronosHo-MUcnomHATEIILHOE 3aKOHO/1aTE€JILCTBO
MPEyCMAaTPUBAET MATEPUAJIBHYK) OTBETCTBEHHOCTh OCYXICHHBIX K JIMIICHUIO
CBOOOJIBI, KOTOpasl HACTyMaeT B Cily4yae NPUYMHEHUS BO BpeMs OTOBIBAHMS
HaKa3aHUs MaTepHalbHOTO  yiiepba rocygapcTBy WM  (PU3MYECKUM U
IOpUAMYECKAM  JHIaM. JlaHHas OTBETCTBEHHOCTh HAcTymaer 3a yuepo,
MPUYUHEHHBIA KaK MPU UCHOJHEHUU OCYXACHHBIMU TPYIOBBIX OOSI3aHHOCTEH, - B
pa3Mepax NpPeAyCMOTPEHHBIX 3aKoHOAAaTeNnbCTBOM Poccuiickonn ®enepaunu o
TpyJe, TaK W 3a yIiepO, MPUYNHEHHBIM WHBIMU JNEUCTBUSMHU OCYKICHHBIX — B
pa3mepax, NPEIyCMOTPEHHBIX TPAXKIAHCKUM 3aKOHOAATEIILCTBOM Poccuickon
@enepanuu. Tak K€ MNPeayCMOTPEHAa OTBETCTBEHHOCTb OCYXACHHOIO 10
BO3MEUICHHIO yIiepOa U 3aTpaT, NPUYMHEHHBIX UCIPABUTEIBHOMY YUPEXKICHUIO B

CBA3H C MMPECCUCHHUEM COBCPIICHHOIO UM H06€Fa, 1 00513aHHOCTH KOMIICHCHUPOBATH
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3aTpaThl, CHU3aHHBIEC C €T0 JICYEHUEM B CIIy4ae YMBIIIJIEHHOTO MPUYMHEHUS Bpeaa
CBOEMY 3/I0POBBIO.

Hakonen, Mbl pa3o0paiuck, 4To ACHCTBYIOIIEE YTOJIOBHO-UCIIOJIHUTEIHLHOE
U TPYAOBOE 3aKOHOJATEIHCTBO NPEAYCMATPHUBAIOT JBAa MOPSAKAa BO3MEIICHUS
yiepba: aaIMUHUCTPAaTUBHBIM U cyneOHbIi. B mocTraHoBieHWM HayajdbHUKA
WCIIPABUTENBHOTO YUPEKICHUS O MPUBJICYECHUU OCYXKJICHHOTO K MaTepualibHOU
OTBETCTBEHHOCTH JIOJDKHBI OBITh OTpPa)XXEHbl MaTepuaabl MPOBEPKU, KOTOpas
MOATBEPAKAACT BHUHY JIMIIA, YKA3blBAET HA HAIMYUE MPAMOrO ACHCTBUTEIBHOTO
yiiep0a, MPOTUBONPABHOCTh ACHCTBUS (0€3/1EUCTBUA) OCYXACHHOTO, TPUIUHHYIO
CBSI3b MEXKJTy €ro JIeUCTBHUEM (0e3/1eCTBUEM) U YIIIEPOOM.

[lpuunHeHHbl  ymiep0d yaepxkuBaeTca U3 3apaboTKa  OCYXKICHHOTO.
B3bickaHuss ¢ OJHOTO JOJDKHMKA MOTYT MPOU3ZBOAUTHCA IO Pa3IUYHBIM
OCHOBAHUSM U B I0JIb3Y HECKOJIBKHX B3bIcKaTeel. B coorBerctBuu ¢ m. 3 cT. 107
YUK P® B Y Ha nuneBoM CUET OCYKIACHHBIX 3aUUCISETCA HE3aBUCUMO OT BCEX
yAepKaHUN HEe MEHee 25 MPOIEHTOB HAYMCIEHHBIX UM 3apab0THOM IJIaThl, IEHCUU
WM UHBIX JI0XOJIOB, @ HA JIMLEBOM CUET OCYKAEHHBIX MYXX4YuH crapuie 60 mer,
OCY’KJICHHBIX JKCHIIMH cTapiie 55 JIeT, OCYKIACHHBIX, SBIISIOMIUXCS WHBAIUIAMU
MEPBOM WJIM BTOPOU TpYyMIbl, HECOBEPIICHHOJETHUX OCYXICHHBIX, OCYKJICHHBIX
OEpEeMEHHBIX KEHIIWH, OCYXKJEHHBIX JKECHILUH, UMEIOIIUX JeTel B IoMax peOeHKa
Y, - He menee 50 MpOIEHTOB HAYUCIECHHBIX UM 3apabOTHOM TUIaThl, TEHCUN WIH

HWHBIX JOXOOOB.
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BBEJIEHUE

AKTYaJIbHOCTh TeMbl KypcOBOH paldoTbl 00yCJOBJI€HA TeM, 4YTO
oOpa3oBaHHE€ B COBPEMEHHOM OOIIECTBE pPAaCCMATPUBAETCA KAK HPUOPUTETHOE
HalpaBJIeHHE JEeATENbHOCTH TOCylapcTBa. B OTHOIIEHHH  OCYXJACHHBIX,
OTOBIBAIOIIMX HAKa3aHHWE B MECTaX JIMLIEHUS CBOOOJbI, OHO BBICTYIMAET, COTJIACHO
yrOJIOBHO-UCIIOJIHUTEILHOMY  3aKOHOJIATEIbCTBY, OINPEACINSIONIEr0o  CpeacTBa
UCIIPABJICHUS OCY>KJICHHBIX, B TOM YHCJIE MTOJIy4eHHe 00IIero o0pa3oBaHusl.

Hauunas co mkosibHOM CKaMbH, JIETH MOJIY4at0T MHOKECTBO HH(OpMaAuu 1
3HaHui. B Hame Bpemsi 00pa3oBaHHME — ATO CHJIA, C MOMOIIBIO KOTOPOH MOXKHO
JIOCTUYB YCIIEXOB U 00ECIeYUTh ce0e M POJHBIM JOCTOMHYIO KU3Hb. MONOIEKb B
Poccun o006s3aHa mony4yaTh oOpa3oBaHuEe, Tak Kak 0€3 HEro O4YeHb CIOKHO
00OMTHCH Ha MPOTSHKEHUHU BCETO )KMU3HEHHOTO ITyTH.

['oBopst 06 00pa3oBaHMU OCYKJIEHHBIX, Mbl MOJIYYUM HE CaMyl0 JIYYIIYIO
KapTUHY, TaK KaK OOJBIIMHCTBO JIUI JAHHON KaTeTOpUU HE UMEIOT JaXke CPETHEro
oOpa3zoBaHus. AHaNU3UPys AaHHBIA (AaKT, MOKHO MPUUTH K BBIBOJY O TOM, UTO
Jaxke JIIa, JIMIIEHHbIEe CBOOOAbI 00s3aHbl MONYYUTh cpeHee oOpazoBaHue, J1M00
IPOUTH Kypc MpodEeCCHOHAIBHOTO O0YUYCHHS, TIOJIYYHB KOHKPETHYIO MPOECCHIo.
He 3ps 3akoHOmaTenb BBIACHIHI TOJNy4eHHE OOpa3oBaHUS KaK CpEJCTBO
UCIIPABJICHUS OCYXJICHHBIX, TaK KaK 00pa3oBaTeIbHBIM MPOIECC MO CBOCH CYTH
HECEeT BOCIUTATENbHYIO (PYHKIIMIO, TEM CaMbIM IPUBUBAsI XOPOIINE MPUBBIYKH Y
OCY>KJICHHBIX, M TIOKA3bIBAET CTENIEHb UX UCIIPABIICHUSI.

[IpaBo Ha oOpa3oBaHue SBISIETCA KOHCTUTYLMOHHBIM  COL[MAJIbHO-
AKOHOMUYECKUM TpaBoM TpaxkaannHa Poccuu (cT. 43 Konctutynuu P®), onnako
B OTHOIICHUM OCYXKICHHBIX K JIMIICHUIO CBOOOABI MEXaHHU3M €ro peaau3aliu
VIMEET CBOM OCOOEHHOCTH. 1
OpHuM W3 BaXHEWIIMX HAmNpaBiICHUM pePOpPMUPOBAHUS  YTOJOBHO-

HUCIIOJTHUTEIBHOM CHCTCMBbI ABIACTCA IMPUBCACHUC HannMOHAJIBHOI'O

! Koncturymus Poccuiickoit denepanyn: NpHHATa BCEHAPOIHBIM rosocoBanueM 12.12.1993 (c yuerom
morrpaBok ot 30.12.2008 N 6-®DK3, ot 30.12.2008 N 7-®K3, ot 05.02.2014 N 2-®K3, ot 21.07.2014 N 11-®K3) //
Poccuniickas rasera. - 2009. - 21 suBaps. lanee o tekcty - Koncrutynusa PO.





3aKOHOJATENbCTBA B COOTBETCTBUE C MEXIYHApOAHBIMHM CTaHAapTamu. Bmecrte c
TEM, MPAaBONPHUMEHHUTENbHA] NPAKTUKA IMOKAa3bIBAaeT, 4YTO JJs Ooyiee MOJHOrOo
BOIUIOUIEHUS! 3aKOHOJATENbHBIX MOJOKEHHUM, OTHOCSIIMUXCS K peann3aluu IpaB U
3aKOHHBIX MHTEPECOB OCYKJIEHHBIX B MpOIEcCe OTOBIBAHMS HaKa3aHUs, TpeOyeTcs
COBEPIIEHCTBOBAHUE MEXaHU3MOB UX pealh3aliHu.

YuuThiBasg CKazaHHOE, aKTYaJbHOCTh pacCcMaTpPUBAEMOW TEMbl COCTOUT B
paccMOTpeHUH MPOOJIEM MPABOBOTO PETYJIMPOBAHMS U OpPraHU3AIUMU MOJYYCHUS
00pa3oBaHUs OCYXJICHHBIMHU K JIUIIEHUIO CBOOOJIBI B YCIOBUSAX PehOPMHUPOBAHUS
YTrOJOBHO-UCTIOJIHUTEILHON CUCTEMBI M TMPUMEHEHUSI HOBBIX 00pa30BaTeNIbHBIX
TEXHOJIOTMH, a TaKk e HeoOXOAMMO BOBJICUCHHE BCE OOJBIIEr0 4YHCa
OCYKJICHHBIX B 00pa30BaTEIbHBIN MIpOIIeCC.

O0bekTOM MHCCIeA0BAHUS JAHHOM PadoThl SABJIAKTCA YrOJOBHO -
UCIIOJTHUTEIIbHBIC TPABOOTHOIICHHUS, BO3HHUKAIOIIME I10 TOBOJAY TMOJYyYCHUs
oOmiero o0pa3oBaHUsl OCYXKIEHHBIMH, OTOBIBAIONIMMHU HaKa3aHWE B MecCTax
JUIIEHUS] CBOOOIBI.

IIpeamerom u3ydeHHs ABJSIIOTCA HOPMbI KOHCTUTYIIMOHHOTO, YTOJIOBHO-
UCIIOJIHUTEIBHOTO TpaBa M MHBIX OTpacjieil mpaBa, IMpaBuja BHYTPEHHETO
pacnopsiika, ONpENENSIoNMe TOPSAJOK TMOJy4YeHus oOmero oOpa3oBaHUs
OCY/JICHHBIMH K JIMIIEHHUIO CBOOOIBI JTUIIAMHU. 2

Heab KypcoBoi pabOTBl — pPaccMOTPETh OCOOCHHOCTH OpTraHU3AINH
MOJIy4eHHsI 00111eT0 00pa3oBanus ¥ MPOoheCCUOHATHHOTO 00YUYEeHHS OCYKICHHBIMU
K JIMIIEHUIO CBOOO/IBI.

3anayamMu 1aHHOM PadoOTHI ABJIAIOTCSH

- U3YYUTb HUCTOPUYECKUWA AaCIEKT pa3BUTUA HOPM, 3aKPEILIAIONIUX
BO3MOKHOCTh TMOJYYEHHs] 00pa30BaHMs OCYXICHHBIMU K JIUIICHHIO CBOOOJbI, Ha
pa3HbIX Tanax GOpMUPOBAHHUS YTOJIOBHO-UCTIOJHUTEIBHOU CUCTEMBI;

- IPOAHAJIM3UPOBATH HOPMBI YTOJOBHO-UCIIOJHUTEIIBHOTO IIPaBa, a TaKXKe

MEXKIYHAPOTHO-TIPABOBBIX aKTOB, pEerIaMeHTUPYIOIINX peanu3annio

22. Tlpuka3 Muntocta Poccun ot 16.12.2016 1. Ne 295 (pen. ot 06.02.2018, ¢ u3m. ot 28.12.2017)
«O06 yrBepxkaenuu [IpaBuir BHYTpeHHETO pacriopsiika HCIPaBUTENBHBIX yIpexaeHHD (3aperucTpupoBaHo B
Munucrepctse roctuimu Poccniickoit @enepannu 26 nexadps 2016 roma, Ne 44930)





KOHCTUTYLIMOHHOT'O ITpaBa Ha MOJIy4eHHE 00pa30BaHUs OCYXKACHHBIMU K JINIIEHUIO
CcBOOOIBI;

- U3yYUTh OCOOEHHOCTH OpraHU3aluu IMpolecca MOJYyYEHUsI OCYKIECHHBIMU
o01iero oOpazoBaHus U MPOHECCUOHATBHOTO 00YUYEHUH.

HopMmaTuBHYI0 0a3y UCCIENOBaHUSA COCTABUIM MEXIYyHAPOIHO-IIPABOBBIC
JOKYMEHTBI MO IpaBaMm u4enoBeka, Koncrtutynumsa Poccuiickonn dPeneparum,
YT0JI0BHO-UCTIONHUTENEHEIN Kofekc P®3 3akon PD® «O0 yupexaeHHMsIX H

opraHax, HUCIHOJHAIIUX YIOJOBHBIC HAKA3dHUA B BUIAC JIMIICHUA CBO6OI[BI))4,

5

Oenepanbublii 3akoH PO «O0 oOpa3zoBaHum»®, Apyrue ¢enepaibHble 3aKOHBI,

ITOJ3aKOHHBIC aKThbl B C(bepe HUCIIOJIHCHHUA HAaKa3aHUA B BUAC JIMIICHUA CBO6OI[BI,
KacCaromuecs BOIIPOCOB 06pa3OBaHI/ISI B U30JIMPOBAHHBIX YCIIOBUAX.

B kadecTtBe MeTOq0/10rMYeCKOil OCHOBBI KYPCOBOW PadoThI BOILIU
TPaJAUIIMOHHO TIPUMEHSIEMbIE B HayKe OOIeHAay4YHbIe (METOJ JHAICKTUYECKOTO
MO3HAHUSI) W YaCTHOHAYYHbIE METOJAbl TIO3HAHMS, TaKWe KaK: CHUCTEMHBIMH,
CPaBHHUTENILHO-TIPABOBOM, HCTOPUKO-TIPABOBOM, CTAaTUCTHYECKUH, (HOpMabHO-
JOTUYECKWE METONbl, aHaJu3, CHHTE3, WHIYKIUSA, AeAyKIus, o000IIeHne

IMOJIYYCHHBIX JAHHBIX U APYTHUC.

CTpykTypa KypcoBoii padOThl mNpeacTaBjJeHa BBEICHUEM, JBYMs
rJlaBaMH, 4eTbipbMsi maparpadaMu, 3aKIIOYECHUEM, CIHCKOM HCHOJIb30BaHHBIX

HNCTOYHHKOB.

® YronoBHO-HCMOMHATETBbHBI Kozteke Poceniickoit Oenepannn: denepanbusbiii 3akon ot 08.01.1997 N
1-®3 (pen. or 15.11.2016) // Poccmiickas razera. - 2007. - 1 HosOps1.

4 3akon P® ot 21.07.1993 N 5473-1 (pen. ot 20.04.2015) "O6 yupexeHUsAX ¥ OpraHax,
WCTIONHSIONINX YTOJIOBHbIE HAKa3aHMS B BU/E JIMIIEHUS cBOOOABI" (C M3M. | A0IIL., BTyl B criy ¢ 01.01.2018)

5. ®enepanbHblii 3akoH Poccuiickoi ®eneparmu ot 29.11.2012 r. Ne273-®3 (pen. or 07.03.2018r.)
«0O06 obpazosanmu B Poccuiickoit @enepanum» // CIIC Koncynsrantllmtoc.





I'/TABA 1. CTAHOBJIEHUE CUCTEMBbI OBPA3OBAHUA
OCYXJIEHHBIX U EI'O HOPMATHUBHO-IIPABOBOE OBECIIEYEHUME

1.1 WcTopus cTAaHOBJIEHUSI CHCTEMbI 00Pa30BaHMS OCYKAEHHBIX K

JUIIECHUIO CBOOOIBI

N3menenue rocynapcrseHHoro ycrporcrsa Poccun B XX Beke npuselio, B
TOM YHCJIE, K U3MEHEHUIO MOJUTUKUA B 00JIaCTH NIEHUTEHIIMAPHBIX Mpobiem. B 20-
€ TroJbl Mpouuioro crtojeTuss B Poccum KapJIuMHaIbHBIM 00pa3oM MEHsETCs
OTHOIIEHHE K MpoOJeMe CPeJCTB HaKa3aHUS JIML, OCYXIACHHBIX 3a MPECTYIJICHUS
pa3IMYHOM CTeNeHu TskecTu. Hapsay ¢ pexuMoM M TpyAOM, KaK OCHOBHBIMU
CPEACTBAMU HCIPABJICHUS OCYKJECHHBIX, HEMAJIyI0O pOJIb HAYMHAET UIPaATh
oOyuenne. OIHMM U3 TEPBBIX, KTO MOJYEPKUBAT TO3UTUBHOE BO3JICHCTBHE
oOydeHus Ha ucnpasienue ocyxaeHubix, 0bu1 C.B. ITo3usimes. Eme B 20-x romax
IPOIUIOro CTOJIeTUsi OH mucai: «O0pa3oBaHHe B NMEHUTCHIIMAPHOM YUPEKIACHUU
JOJIKHO MMETh MECTO, IMOCKOJBbKY OHO HEOOXOIHMMO, YTOObl YHUYTOXHUTH TOT
YMCTBEHHBIN Mpak, B KOTOPOM TOPOK U MPECTYIUICHUE CKPHIBAIOT CBOU TIIyOOKHE
KopHH... OOpa3oBaHue, JaBaeMO€ B IIIKOJE MECT 3aKIIOYeHUs, JIOJKHO,
HACKOJIbKO BO3MOYKHO, 3aTparuBaTb MUP HPABCTBEHHBIX MOHATUNA M >KM3HEHHBIX
1791 (S0 (0): 999

3HAUMUTENbHBIM HW3MEHEHMSIM TMOJIBEPriach BCA CHUCTEMAa HCIOJHEHHS
YTOJIOBHBIX HAKa3aHWl B COBETCKHUH MEpUOJ, MPUBEAINIas K pa3padOTKe TMOKOU
CHUCTEMbI YCIIOBUH NpeObIBaHUSA B MECTax JUIICHHUS cBOOOAbI. VIMEHHO B 3TOT
IIEpUOA  CTAll YTBEPKIATbC MNPUHOUI — OT TIOPEM K BOCIUTATEIbHBIM
yupexaeHussM. OpraHu3aTtopbl CHUCTEMBbI HCIOJHEHHsS HAKa3aHUS HUCXOAWIA U3
I'YMAHUCTUYECKOTO B CBOEM OCHOBE IIOJIOKEHHMsI, YTO H30JLALMUSA 4YEIOBEKAa OT
oOmecTBa yxke camMa 10 cebe HeceT KapaTelbHyl0 (YHKIMIO, TOITOMY
Y)KECTOUEHUE YCIOBHM coaepKaHMSA U eme Oonbplliee OrpaHHYeHHE IMpaB
3aKJIIOYEHHOTO0 BCTYNAIOT B IPOTUBOPEYME C 3aJadyaMd HCIIPABICHUS U

nepeBocnuTanus.’

® TTepmunop O.I'. YTooBHO — HCHONHUTENBHOE paBo P®: YueGHoe mocobue. — INensza: UALTITY. — 148 c.





Oco0eHHOe BHUMaHUE CTalO yIEIAThCA MpodiaemMe 00ydeHus: OCYKIEHHBIX,
KOTOPOE CTAaHOBUTCS COLMAJIbHO OTBETCTBEHHBIM. B cTpaHe Hayamach MIMpPOKas
KamnaHusi 0OpbObI ¢ HErPaMOTHOCTBIO. bbutn nm3nansl Jlekpersl «O MoOuIu3anuu
rpamMoTHBIX» (1918 1.) m «O nukBuganum O€3rpaMOTHOCTU CpPEIU HACEJICHHS
PCOCP» (1919 r.), kOTOpble UMETU HEMOCPEICTBEHHOE OTHOLIEHUE, B TOM YHCIIE,
M K OpraHu3aluu OOy4eHHs JIML, COAEpXAIIMXCAd B MECTaX 3aKIIOYEHHS.
OOyuyeHue OCYXKIEHHBIX 3aKpeIuisyioch pSAJOM HOPMATUMBHBIX akTOB. Tak, B
[Tonoxenun o padbotHbix AoMax (1918 r.) ompenensiock co3nanue IpHU KaKIoM
paboTHOM AoMe MIKOJbl. Bo BpemeHHON MHCTpYKIUU «O JNHIIEHUH CBOOOMBI KaK
Mepe Haka3aHusi U O TopsAJKe OTObIBaHUS TakoBoro» (1918 r.) pasbscHsIHCH
BOMPOCHl OpraHu3alMu OO0IIero oO0pa3oBaHUS M BOCIHUTAHUS 3aKIIOYCHHBIX,
(OpPMHMpPOBAHHS YUUTENBCKUX KaAPOB U T.IL.

«ITonmoxenne o0 o6mmux wmecrax 3akiawdeHus» (1920 r.) ompenenso
00s3aTENBHOCTh ~ OOy4YeHUs JUIsl  BCeX  3aKIIOYEHHBIX, HE  JOCTHUTIIUX
NSATUACCATUIETHET0O BO3pacTa, M COJEPKAIO ONHCAHHE CHCTEMBl HOPM,
PETYIHUPYIONUX HE TOJBKO yUEOHBIM MPOIECC, HO U BOCIUTATENbHYIO paboTy C
OCYXJCHHbIMU. Ycmexu B yuyebe Hapsgy C MNPUMEPHBIM TOBEICHHUEM
paccmaTpuBauch B [1oy10KeHNU Kak TTOKa3aTeNy UCIIPaBICHUS U IEPEBOCTIUTAHMS
3aKJIIOYEHHBIX. B 00s13aTeIbHOM TMOPSIKE OHU OTPAXKAIKHCH B XapaKTEPUCTUKAX H
YUUTHIBATUCH TPU PEIICHHH BOMPOCOB 00 YCIOBHO-IOCPOYHOM OCBOOOKIIEHUU
(nmpumensinock B narepsx 10 1939 ropa) wim o mpegocTaBICHUU 3aKIOUYECHHBIM
TeX MM UHBIX JIBrOT.8

16 oxTs6pst 1924 roga BIIUK yrBepaun UcnpaButensHO-TPYI0BON KOJEKC
PCOCP, 3akoHOJATEIbHO OMNPEAETUBIIMM CHCTEMY MECT 3aKIIOUYEHHUS C
pa3sIMYHBIMUA BHJIaMH pEeXHMa COJEpXKaHHUS OCYXKIECHHbIX. B Koaekce BIepBbIe
ObUIO J1TaHO OmpejAeNieHHE MOHATHUI0O PEeXKUMa B MeECTaX 3aKIIOUEHHUs, KOTOPBIN
OCHOBBIBAJICSI HAa INPABWIBHOM COYETAHHM NPHHLIMIIOB OO0A3aTENBHOIO Tpyna

3aKJIIOUYEHHBIX M KYJIbTYPHO-IPOCBETUTEILCKOW paboThl. B kadecTBe 3amauu-

" YT0JI0BHO HCTIONHUTENBHOE MPaBo: yaebHuk / nox pen. U.B. Cenusepcrosa - M., 2009. - 371 c.
8 Arpanoua M.JI. CocTosiHME M Pa3BUTHE CHCTEMBI OOIIETO CPEHEro 0bpasoBanus B Poccuiickoil Denepanyu:
Harmmonansnerit moknazn. 2005/ M. JI. Arpanosud, O. H. KoxepaukoBa. — M.: AcmekT [Ipecc, 2006. — 140 c.
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MUHUMYM OIpPEAEISUINCh JIUKBUIALMSA HErPAMOTHOCTH, O0YYEHUE MOIUTHUYECKOM
IPaMoTe, KyJIbTyPHO-IPOCBETUTENHCKOE BOCIINTAHUE OCYKIECHHBIX.

B 30-e roael mpomoimkanach paboTa MO pa3BEpTHIBAHUIO KYJIbTYPHO-
MIPOCBETUTENBCKOW paboThl B Jjarepsx. TpaJulMOHHO KYJIBTIPOCBET padoTa
COOTBETCTBOBAJIA KJIACCOBOMY XapaKTEPy MCIPABUTEIBHO-TPYAOBOM JKHU3HU
3aKJIIOYEHHBIX, MPOUCXOAUIMX K3 paboyero kKiacca M KpecTbaHCTBA. Takas
pabora nokHa ObUIa TOKa3bIBaTh, YTO MCHpPABHUTENIbHAs CHUCTEMa Jiarepew,
NOCTPOCHHAsT Ha 00s3aTeIbHOM TpyAE, [OaeT 3aKIOYEHHBIM BO3MOXHOCTb
MOCTETIEHHOT'0 00JIETYEHHS! JIAr€pHOT0 PEKUMa, BKIIOYUTENIBHO 0 MPUOIHKEHUS
€ro K BOJIBHBIM paboTaM.

B wuHCTpyKUMHM 1O MPOBENCHHUIO MOJUTUKO-BOCIUTATEILHOM paboOThl B
narepsx oco0Ooro HaszHaueHusi B paznene «lllkonpHas pabota» mnpuBOASTCS
CIEAYIOIINE PEKOMEHJALNH U TIOJIOKEHUS :

— MUHUMYM HIKOJIbHON pabOThI 3aKIII0YAETCA B JIMKBUIAIIMU HETPAMOTHOCTH
cpenu 3akimodeHHBIX. [IpudeM mpenogaBaHue TOJDKHO TMOCTaBUTH cede 3amaueit
HAy4YHUTh 3aKJIIOUYEHHOIO YUTaTh KHUTY, Ta3eTy W MOATOJKHYTh €ro Ha MYTh
caM0o00pa3oBaHus;

— 3aHSTUS] C HETPAMOTHBIMU MTPOBOJIUTH €KEIHEBHO HE MEHEE OJHOIO 4aca,
a ¢ MaJOTPaMOTHBIMU HE MEHEE JABYX pa3 B HEJEINIO;

— TIOCEIICHHUE IIKOJbI SBISETCS 00S3aTeNbHBIM [IJIi BCEX HETPAMOTHBIX H
MaJjorpaMOTHBIX, He JOCTUrmux 50-JIeTHEro Bo3pacra;

— HapAxy ¢ 00I1e00pa3oBaTEIbHBIMU IIKOJIAMU MOTYT OPTraHW30BbIBATHCS
HIKOJIBI TIPO(ECCUOHATBHO-IIPOU3BOJCTBEHHOTO THMA (CEIBbCKOXO3AMCTBEHHBIE U
Jp.) B 3aBUCUMOCTH OT IPOU3BOJICTBEHHOI'0 YKJIOHA TOI'0 MJIM MHOTO JIareps;

— MporpamMMmbl 3aHATHA pa3palaThIBAlOTCA YUYUTEISIMH M 3aBEAYIOLIUM
KyJIbTYPHBIM OTJIEJIOM U yTBEPKIAK0TCA HayaabHUKOM Jjareps. 10

B roget Benukoit OTeduecTBEHHOW BOWHBI KyJIbTYpPHO-BOCHHUTATEIbHAS

pa60Ta C 3aKIIOYCHHBIMH HaAIIpaBJIAI1aCb, I''TABHBIM 06p330M, Ha pPa3sBUTHC HX

® UcnipasutenbHo-TpynoBoii kogekc PCOCP or 18 nexadps 1970 r. — yrpatun cuiy // Benomoctu BepxosHOro
Cosera PCOCP . —1970. — Ne 51. - Cr. 1220.
19 YronosHo-ucnonuuTeNbHOE MpaBo: Yuebnuk / [ox pen. A.C. Muxsmna. - M.: IOpaiir, 2009. — 422 c.





TPYZOBOM akTUBHOCTH. HO €€ BO3MOXHOCTH Ha NEPBBIX MOPAX B 3HAYUTEIBHOU
CTEIIEHU OIPaHUYMBAINCH TEM, 4YTO IulaHa mepesoxa MTY Ha HOBBIM pexuM
paboThl B YCIOBHUAX BOEHHOIO BpPEMEHHM HE cyllecTBoBajo. Ho odeHb ckopo
3aKJIIOUYEHHBIC CTAJId MPUBIICKATHCS K CTPOUTEIBCTBY BaXKHEHUIIUX TPEANPUITUI
000pOoHHOT0 3HaUeHUsI. OCOOEHHOCTHIO ATOTO MEPUOAA SABISAETCA TO, UTO BIEPBHIC
CTaBUJIaCh 3ajiaya IMEPEBOCIHUTAHUS OCHOBHOM MAacChl 3aKJIIOUEHHBIX HAa OCHOBE
BBICOKOIIPOM3BOUTENBHOTO, OOIIECTBEHHO TMOje3Horo Tpyaa. lIlpu srtowm,
HECMOTpST Ha TPYAHOCTH, TMPOBOJMBIIAACS CpPEAU 3aKIIOUYEHHBIX MacCOBO-
MOJINTUYECKAss W KYJIbTYPHO-IIPOCBETUTENIbCKAsl paboTa OKa3blBajla Ha HUX
3HAYUTEIHLHOE BOCIIUTATEIHLHOE BO3/ICHCTBHE.

HoBriii aTan pa3Butus o011€00pa3oBaTeIbHOI0 O0YUYEHHUS OCYXKISHHBIX K
JUIIEHUIO CBOOOJABI CBS3aH C TOCTAHOBJIEHUSMH MApPTUU M TPABUTEILCTBA 00
yinyuiieHuu naesteabHoctd UTY, npunsteiMu B 1954-1956 romax. B komonusx
CTaJla CO3[1aBaThCAd CHCTEMa BOCIIUTATENBHBIX MEP — MOJUTUH(OPMAIIUH, JEKIIUH,
BCTPEYU C PYKOBOASIIUM COCTAaBOM TOPOJOB W palOHOB, MPOMBIIIIEHHBIX
NPENNpUsSTANR U CeIbCKOXO3SHUCTBEHHBIX opraHoB. [lo3mgHee OBUIO MPUHSTO
«ITonoxenne 00 00IIe00pa30BaTEIBHBIX IIKOJAX MPU UCIIPABUTEILHO-TPYAOBBIX
yupexaenusx MBJI CCCP» (1958 r.). Bce ocyxneHHble MMENH BO3MOXKHOCTh
NOJIYYUTh CpeHee 0Opa3oBaHHE B INKOJE MPH KOJOHUH, MOJYYUTh U30pPaHHYIO
cnenuanbHOCTh. B aToM xe roay npukazom MBJ] CCCP Ne 622 ot 26 ceHTs0ps
BBoUTCST HOBOe [lonoxkeHne «O coBeTe KOJUIEKTHBA OCYKIECHHBIX», COTJIACHO
KOTOpOMY OBLITM 3aKpeIuIeHbl M HAIUIM JalIbHEHIee pa3BUTHE MPUHIUITHATBHBIC
MOJIOKEHHST OpraHu3aluu paboThl COBETOB aKTHMBA 3aKIIOYCHHBIX. braromaps
ATOMY MOJOXXEHUIO TMOSABUIACH BO3MOKHOCTH MOBBICUTH POJIb CAMOJEATEIbHBIX
OpraHu3aluii — COBETOB OTPSIIOB, KOTOPBIE CTalld UIPaTh 3HAUYUTEIIbHYIO POJib B
VKpPEIUICHUH JUCUUIUIMHBL W mpaBonopsanka. CoBeTbl akTWBa BHHUKaIU B

MPOU3BOJICTBEHHbIE  Jela,  HMHTEPECOBAJIUCh  y4eOOW  OCYXKAEHHBIX B
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00111e00pa30BaTENbHBIX MIKOJAX, MPUOOPETCHHEM UMM MPOPecCcuu A0 BBIXOAA U3
xomonuu.

B »TOT mepuon 3HaUMTENHHO pACIIUPSAETCS CETh CPEIHMX IIKOJI U y4yeOHO-
KOHCYJbTAllUOHHBIX IYHKTOB, B KOTOPBIX IIpenojaBaTelyd MNpPUICPKUBAIUCH
MPUHIIMIIA BOCIHUTHIBAIONIETO Xapaktepa oO0yudeHus. OOmieobpa3oBareiibHOE
o0yd4eHHe OCYXJIEHHBIX, COTJIaCHO cTathe 7 «OCHOB HUCIPaBUTEIHHO-TPYIOBOTO
3akoHoaatenbcTBa Coro3za CCP u corosHbix pecnyosuk» (1969 r.), npusHaHO
OJIHMM U3 OCHOBHBIX CPEJICTB UX HCIPABICHUS U TIEPEBOCTTUTAHUS.

Takum o00pa3oM, U3 BBIINIEU3JIOKEHHOTO MOXHO CJeJIaTh BBIBOJ, YTO
NEeHUTEHIIMapHas W  oOpa3oBaTelbHAasT CUCTEMBl HaNUIM  OOIIHWE  TOYKH
CONPUKOCHOBEHMUSI B TMPAKTUYECKOM PEIICHUU BOIMPOCOB  MPOPUIAKTHKH
MpPaBOHAPYIICHUH U MPEIYNPEeKJACHUS TMPECTyMHOCTH UM €€ TOBTOPHOCTH,
COBEpPIICHCTBOBAHUSI TIPOIlecCa BOCHUTAHUS B YCJIOBUSAX HCIPABUTEIBHOTO
YUPEXKICHUS, PECOLMANM3AalMK W peadWiuTaluu  OCY)KICHHBIX  IOCIe
0CBOOOKIEHHS.

[lonyyenue ocCyXaeHHBIMH 00IIero o0pa3oBaHHs M MpodeccHoHaTbHOEe
oOydeHHe CeroJiHd MPU3HAHO OJHUMHU U3 OCHOBHBIX CPEJICTB MX MCIPABICHUSA U
pecormanu3anuu. CTaTUCTUKA CBUIIETEIBCTBYET O MPSMON 3aBUCUMOCTH MEXKIY
ypoBHEM  00pa3oBaHWs TMPABOHAPYIIUTENEH W  CHIDKCHHEM  KOJIMYECTBa
COBEpIIAEMbIX ~ WUMH  PEUMJUBHBIX  MPECTYIUICHUH,  MEXAYy  pPOCTOM
00pa30BaTeIHLHOTO YPOBHS U YCKOPEHUEM IPOIIeCcCa UCTIPABICHUS OCYKICHHBIX.

Tak ke MOXHO BBIICIUTH MPOOJIEMY, KOTOpash OCTajach M MO CEW JCHb.
Yrnybnssach B TMpakTUKy, MOXXHO 3aMETUTh, 4YTO JIWIA, HAMpPaBIsSIEMbIe IO
MIPUTOBOPY CyAa B MECTa JIMIIEHUSI CBOOOJIbI, HE YMEIOT 3JIEMEHTapHO CUHUTATh U
MKCaTh, B CBSA3U C YEM CTOUT BOMPOC OTHOCHUTEIBHO MOJYYEHUSI OCYKJIECHHBIMU HE
OCHOBHOr0O o00111er0 00pa30BaHMs (CIUIIKOM «BBICOKas» IUIaHKA IS HHX), a,

CHa4daJla — Ha4aJIbHOI'O 06p330BaHI/I$I.

11 Anommn A.M. cTopus cucTeMbl MCHIONHEHHs Hakazanus Ha JJaneHeMm Boctoke /AWM. Anomun, A.C. TetbMan,
H.H. Ky3nenosa. — 2002. — 256 c.
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1.2. Poccuiickuii 1 MeKIyHAPOIHBII ONBIT HOPMATHBHO-TIPABOBOI0
peryJupoBaHusi 00pa3oBaHUA OCYKIEHHBIX

[TonnManue BaXKHOCTH U 3HAYMMOCTH 00pa30BaHMsl, KaK JJisl TUYHOCTH, TaK
u Juis oOliecTBa B IEJIOM, HAIUIO MOATBEPXKIACHUE B 3aKOHOJATEIBHBIX aKTax
poccuiickoro  rocynmapctBa. OoOpazoBanue B Poccuiickoit =~ Denepanuu
OCYILIECTBIIAETCS B COOTBETCTBUU C POCCHUMCKUM 3aKOHOJATEILCTBOM W HOPMaMH
MEXIyHapoaHoro mpaBa. IIpaBa rpaxjgan Ha 00pa3oBaHHUE 3aKpEIJICHBI B
ocHOBHOM 3akoHe — Koncturyuum Poccuiickoit @enepanuu. Yacte 2 cr. 43
rapaHTUpyeT KaxaoMy TpaXJaHUHY OOIIEJOCTYMIHOCTh UM  OECIIaTHOCTh
JIOIIIKOJIBHOTO, OCHOBHOT'O OOIIEro U CpeAaHero mpodecCUOHabHOTO 00pa3oBaHus
B TOCYJapCTBEHHBIX WM MYHHIIUNIATBHBIX 00pa30BaTEIbHBIX YUPEKICHUSIX U HA
npeanpusaTusx. Kpome Toro, Kaxaplii pOCCUSIHUH BIIpaBe Ha KOHKYPCHOW OCHOBE
OecriaTHO TMOJy4daTh BbICIIee oOpa3oBaHue. Bmecte ¢ TeM, OCHOBHOE oOIiee
oOpa3oBanue, kak rinacutT KoHcturtynusi, sBisercss o0si3aTelbHBIM. JTO 3HAYUT,
YTO HE TOJHKO CBOOOJHBIC, 3aKOHOMOCIYIIHBIE Tpa)KIaHe, HO U OCYKIEHHBIE

HMCIOT IIPpaBO " 00s13aHBI IMOJIYYUTb OCHOBHOC 06mee O6pa30BaHI/I€.

B konue 80-x — Hauvane 90-X TOJIOB MpU COKPAIIEHUU CIECLKOHTUHIECHTAa B
TPH pa3a BeuepHue (CMEHHBIE) 001e00pa3oBaTeIbHbIC IITKOJIbI B UCIIPABUTEIBHBIX
YUPEXKJACHUSAX C COTJIACHSI OPraHOB MECTHBIX OpPraHOB CAMOYIPABJICHUS CTajlu
3aKpBIBATHCS WM B JIYYIIEM Cjydae THpeoOpa3oBhIBaThCA B  y4eOHO-
KOHCyJIbTalMOHHBIE  MYyHKTHl.  [locie  mpunstusa  IIpaBurensctBoM PO
IToctanoBnenust «O0 ydpeKIeHUH THUIIOBOTO IMOJOXKECHHUS O BeUepHEM (CMEHHOM)
o0meoOpa3oBaTeIbHOM yupexaeHun» 1994 1. u BBeJeHUS B JCHCTBHE HOBOTO
YronoBHO-UCTIOJHUTENBHOTO Koaekca P®D 1997 r., rme ykazaHo Ha co31aHUE
YCIOBUM B UCHPABUTEIbHBIX YUPEKICHUAX IS 005S3aTEIbHOTO MOJy4YCHUS
obmero oOpa3oBaHUS OCYXJICHHBIMH, HE HMEIOIIMMH 3TO OOpa30BaHHWE M HE
nocturimuMu 30 j1eT, ObUTH MPEANPUHATHI MOMBITKM BHOBb OTKPBITH IIKOJIBI TIPH
KoJoHusiX. Ho Tak kak MeTonuueckas JuTepaTypa, y4eOHO-HarJsiAHbIE MOCOOus

ObUTM TIepefaHbl B JIPYTrU€ ILIKOJbI, a KJIACCHBbIE KOMHAThl MepeoOOpy/I0BaHbl B
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IIOMEILIEHNST JUIA HYXI YYPEKICHHUH, TOJIOKUTEIBHOE PEIIEHUE BOIpOca

3aTATHBAJIOCE. 12

BceeoObpemitoniee noAKperieHue KOHCTUTYLIMOHHOTO IIpaBa Ha 00pa3oBaHUe
Hanuio otpaxenue B @3 «O06 obpazoBanum» 2012 r., B KOTOpOM TOBOPUTCS, YTO
«rpaxxganaM Poccuiickonn denepanuu rapaHTUPyETCs BO3MOKHOCTDH IIOJTYYEHUS
o0pa3oBaHMs  HE3aBUCHMO OT II0JIa, pachl, HALMOHAJIBHOCTH,  SI3bIKa,
NPOUCXOXKIEHUSI, MECTa J>KUTEIbCTBA, OTHOIICHHMS K pEIUruu, YyOexaeHH,
NPUHAJICKHOCTH K OOIIECTBEHHBIM OpraHu3alusM (0ObEeIMHEHUSM), BO3pacTa,
COCTOSIHMSL ~ 30POBBbSI, COLMAIBHOIO, MMYLIECTBEHHOIO U  JOJKHOCTHOI'O
NOJIOKEHNUS, HATUYNS CYTUMOCTH». DTO 3HAYUT, YTO, HAXOSICh B MECTAX JIMIICHHUS
CBOOO/IBI, TPAXKIAHUH UMEET MPaBO Ha MOJIydeHHE 00pa30BaHUsl YCTAHOBJICHHOIO
3aKOHOM ypoBHS. [[y1s1 3TOro rocyaapcTBo oOecneunBaeT MpaBo Ha 0Opa30BaHUE

IMyTEM CO3JaHUsA B ICHUTCHIHUAPHBIX YUPCIKIACHUAX CUCTCMbI 06pa303aH1/151.13

3aKOH BHOCHT YTOYHEHHS OTHOCHUTEIIBHO TapaHTHH Tpa)KJIaHaM Ha
OTIpe/IeTICHHBIN YPOBEHB MOTY4YeHHs 0Opa3oBaHus. Tak, ecnu B KoHCTUTYIIHH pedb
uaer o OeCIUIaTHOCTH M JOCTYITHOCTH OCHOBHOTO OOIIETO0 H  CpPEIHETro
npodeccuoHaIbHOr0 00pa3oBaHus, TO YacTh 3 cT. 5 3akoHa «O06 oOpa3zoBaHUN
TJIACUT:  «TOCYAApCTBO  TapaHTHPYET TpakaaHaM  OOMIEAOCTYITHOCTh |
0eCIIaTHOCTh JIOIIKOJBHOT0, HAYaJIbHOTO OOIIEro, OCHOBHOT'O OOIIEro, CpeIHero
(momuoro)  obmiero  oOpa3oBaHWS WM HayaJdbHOTO  MPO(ECCHOHAIHLHOTO
oOpa3oBanus...». Kak Buamm, cpemnee mnpodeccuoHanbHOE OoOpa3oBaHUE Kak
o0mie0cTynTHOe M OecIulaTHOe 37eCh He yNnoMuHaercsa. 3aro B KoHcTuTynww
MOJIYYCHHE CpEeHEro MpodeccHoHambHOTO 00pa3oBaHMs TapaHTHPYETCS Kak

001e10CcTyImHOE M OecIuIaTHOE.

B @3 «O0 o6pa3oBaHuM» BHECEHO YTOYHEHHE, UYTO MOJYYEHHE CPEIHETO
npodecCHoHambHOTO 00pa30oBaHUs BO3MOXHO TOJBKO Ha KOHKYPCHOW OCHOBE.

OTOT 3aKOH MpU TMOJYYEHUHM TpakJaHaMUd MPOPECCUOHATBLHOTO 00pa30BaHUS

12 Arpanosua M. JI. Poccuiickoe 00pa3oBaHKe B KOHTEKCTE MEKTyHAPOIHBIX TTOKa3aTeseil: ConocTaBUTE bHBIMN
nokian. 2004 / M. JI. ArpanoBud, A. B. [Tomeraes, A. B. ®@areeBa. — M.: Acmekr [Ipece, 2005. — 76 c.
13 BaGymkun A.B. 0OCHOBBI COIMATBLHON PAOGOTHI B TIEHUTEHIMAPHBIX YIPEKIEHUAX. — M., 1996 T.
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BBOJUT €II€ OJHO OrPaHUYCHHE: «...€Clu OOpa3oBaHUWE JaHHOTO YPOBHS
rpaKJaHuH nonyyaeT Bnepsbie». B KoHcTuTynuu xe 00 3TOM HE rOBOPUTCS HU
cnoBa. Hanpumep, cornacno yvactu 3 cr.43 Koncturyunn P® ocyXneHHBIM Kak
000 Apyroi rpakJIaHuH «BIpPaBe HA KOHKYPCHON OCHOBE O€CIUIATHO MOJIYYUTh
BBICIIIEE oOpa3oBaHue B TOCYIapCTBEHHOM WIM  MYHULMIAIBHOM
00pa3oBaTeIbHOM YUPEKIECHUU U Ha MPeanpusTuny». Takum o0Opa3oM, Mbl BUIUM

HCKOTOPYIO IBYCMBICJICHHOCTD B IIPOYTCHUHU ITHUX JIBYX BAKHBIX 3aKOHOB.

B wactu 5 toit xe crathu 5 @3 «OO0 00pa3oBaHMN» OTCTaWBAIOTCS TPaBa
rpakjaH, HY)KJAIOMUXCS B COMATBLHOMN ToiepxkKe: «B 1ensx peaausaiuu mpasa
Ha 00pa3oBaHue TPaXk/laH, HyKIAIOIIUXCS B COITMAILHOM MOIEPIKKE, TOCYIapCTBO
MOJIHOCTBIO WJIM YaCTHYHO HECET pacXoJbl Ha WX COJACpKAHUE B TEPUOJ
NOJIyYeHUST UMH 0oOpa3oBaHUs». M 3TO COBEpPHICHHO CIPaBEJIMBO, HO 3THM
KaTeropusM TpakJaH HYXXHO €IlI¢ MOCTYNmUTh B ydeOHoe 3aBeneHue. OCOOEHHO
TParudHO B OSTOW CHTYyallMH CKJIAJbIBACTCS TIOJOXKEHHE TEeX CHPOT W JIHII,
JUIIEHHBIX TIONICYCHUSI POJMTENCH, KOTOpble OTOBIBAIOT HaKa3aHWE B BHIE
JUIIEHUST CBOOOJBI B BOCHHUTATENbHBIX KOJOHUSAX M XOTeNW OBl Iocie
OCBOOOKIEHUS TMOCTYIIUTh B CPEJHEE WM BhICIIee MpodeccroHaabHOe yueOHOe

3aBe/ICHUE.

O6patumcst k cratbe 16 D3 «OO0 oOpa3oBaHuM», TAE HUIAET pPEYb O
BHEKOHKYPCHOM  TpHUE€ME KOHKPETHBIX  KaTeropuil  aOUTypUEHTOB  TIpH
MOCTYIUICHUU B BY3bl. Cero/IHAINIHNAE PEATMH TaKOBBI, YTO MPH CKJIAIBIBAIOIICHCS
TEHACHITUN COKpAIEHUsI OIO/PKETHBIX MECT Y BBITYCKHUKOB BEYEPHUX (CMEHHBIX)
001eo0pa3oBaTeIbHBIX  VUPEXKISHUM, U3 YHCIa paHee OCYXKIACHHBIX H
OTOBIBAIOIIMX HaKa3aHWE B BUJE JIMIIEHUS CBOOOJBI, 3HAUYUTEIHHO CHUKAIOTCS
IIAHCHI TIOCTYIUIEHWs B Tpo(deccHoHanbHbIE CpPEIHWE W BBICIINE YyYEeOHBIC
3aBEJICHHS, TIOCKOJbKY WM KpaiHEe TPYAHO KOHKYPHUPOBATh C BBIMYCKHUKAMH
oOblyHBIX 1IKOJ. HoBasi mpoOneMa Bo3HUKIAa ¢ BBeaeHueM EI'D, kak OCHOBHOIO
KpUTEpHsI OIICHKA KadecTBAa OOpa30BATEIBHOTO YPOBHS, WU 00S3aTEIbCTBAMHU

BBICIIHMX y‘-IC6HBIX SaBeI[eHI/Iﬁ 3a4UCIATD a6I/ITypI/IeHTOB TOJIBKO Ha OCHOBAHHH
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pesynbratoB EI'D (peub uzper o qHEeBHOM (opMe oOydeHHs, IpU KOTOPOH 3Ta
KAaTeropuss CTYJIEHTOB MOET TMOJy4aTh COLMAIbHYIO CTUIEHAUIO, JHOO

HaXOJIUThCS HA MOJTHOM TOCYJapCTBEHHOM OOECIICUCHUH ).

Crout 00paTuTh BHUMAHUE €I1I€ U Ha TaKOM MOMEHT, yTo B 3akoHe D3 «O06
oOpa3oBaHuM» C1ab0 OTpa)keHa KOHLENIUS HENPEepbhIBHOIO 00pa30BaHUS.
Konnenuus mpenmosiaraer, 4To B CUCTEMY OOpa30BaHUS B TOCYJapCTBE JOJKHO
ObITh BKJIIOYEHO MPAKTUYECKHM BCE HACEJIEHHE - MOJpacTaollee IOKOJIECHHUE,
B3pOCJIOE HACEIICHUE, a TAKKE JIFOAM, TAK Ha3bIBAEMOT0, TpeThero Bospacra. 1 s
COXpAaHEHUS] MHTEIJIEKTYyalbHOU, COIMAIbHOW U MPO(EeCcCCHOHATBLHON aKTUBHOCTH
YeJIOBEeK JOJKeH OBbITh BKJIIOYEH B CTPYKTYpY OOpa30BaTeIbHOW CHCTEMbI B
TEYEHUE BCEMl CBOEW KWU3HU. B 3akoHe K€ SIBHO IPOCMATPUBAETCS
IIKOJIOLIEHTPUCTCKAss TMO3ULMS - OT JOUIKOJBHOTO, 4Yepe3 IIKOJbHOE, K
NOCJICIIKONIbHOMY oOpa3zoBanuio. Takasi TMO3HIMS TPOSBISETCS B CBEACHHUU
0o0pa30BaTeIbHBIX NPOTrpamMM A0 00Ie00pa30BaTENbHBIX U MPOPECCHOHAIBHBIX
(m.1 ¢1.9), KOTOpBIE MOJHOCTHIO UCKIIOYAIOT 00pa3oBaTesIbHbIE MPOrpaMMBbl IO

unTepecam.

BepueMmcs k BompocaM HOPMAaTHBHO-IIPABOBOTO OOecrieueHus o0pa3oBaHUs
ocyxaeHHbIx. CormacHo yactu 12 c1. 50 @3 «O6 obpazoBaHum» IS TpaxKaaH,
CollepKalllUXCS B BOCIUTATEIBHBIX UM  HCIPABUTEIBHBIX  YUPEIKICHUSAX,
aIMUHUCTPALIMEN OTUX YUYPEKICHUM U OpraHaMu TIOCYyAapCTBEHHOM BIIACTHU
cyorektoB Poccuiickoit ®eneparuu  co3maroTCs  YCIOBHUS IS TOJYYCHHUS
OCHOBHOTO O0IIIETO ¥ HAYaJILHOTO MPOQECCHOHATEHOTO 00pa30BaHMsl, a TAKKE IS
camooOpa3zoBanus. I[IpaBo OCYXIECHHBIX Ha TIOJy4YeHHE OOIIero oOpa3oBaHMS
oOecrieunBaeTcss MyTeM  CoO3AaHUS  00mIeoOpa3oBaTeNbHBIX  OpraHU3aIlNH,
nmpodeccuoHambHbIX 00pa3oBaTeIbHBIX OpraHu3anui 151 y4eOHO-

MIPOU3BOJICTBEHHBIX (TPYAOBBIX) MACTEPCKUX BOCITUTATEIbHBIX KOJOHUM.

1% Panos I'.O. [lepBoouepe/iHbIE TPOOIEMBI COBPEMEHHOI MEHUTEHIIMAPHO MOJUTHKN Y KPAHHBI HA COBPEMEHHOM
9Tare (KOHIETIINH, TPOrpaMMBbl O POZOBOM IIOMECThE M POI0BOM nocenenun). Kues, 1996. 14 c.
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YUK P® ycranaBiauBaeT 00s53aT€IbHOCTh IMOJYYEHHS] OCHOBHOI'O OOIIEro
o0pa3oBaHUsl OCYXKJCHHBIMH K JIUIIEHUIO CBOOOJbI, HE nocturmmmu 30 et (CT.
112), a Takke HadalbHOTO NPO(PECCHOHATBLHOTO O00pa30BaHMs ISl JIMI], HE
umeronux npodeccuu (ct. 108). CornmacHo nepenuicu ocyxaeHubix 2005 rona, B
MecTax JIMIIEHus: cBoOOoabl OK0JIO 4 % OCYXAEHHBIX UMEIM OOpa3oBaHUE B
npenaenax HadajabHOTro, 29,5 % — B mpenenax HEMoJHOI0 CPpeJHEro 0Oopa3oBaHUs.
[To mepenucu 2009 rona yxke 6,6% OCYXIEHHBIX B MECTax JUIIECHUS CBOOOJBI
UMEIOT TOJIbKO HadalbHOe oOpaszoBanue. Hanuio yrposkaromas TEHACHLHS -
YHUCIIO OCYXKJIEHHBIX, HE MMEIOUIMX CpelHero o0pa3oBaHus, pacTeT. ITO
NOTEHLIMAJIbHBIE  y4Yalldecsd IIKOJ M YUYPEXKJIECHUH MpodhecCHOHAIBHOrO

O6pa30BaHI/ISI HGHI/ITCHHHapHOfl CUCTCMBI.

OnHako Ha CETONHSIIHUN JieHb MpoOJieMa peain3allud OCYKJICHHBIMU K
JUIICHUIO CBOOOJBI CBOMX NpaB Ha oO0IIee M HayalbHOE MPOQPECCHOHATBLHOE
oOydeHHe He BO BCEX UCIPABUTEIBHBIX YUPEKICHUAX pelieHa. [Ipexae Bcero, u3-
3a OTCYTCTBHUA B HEKOTOPBIX KOJOHHSIX 0011e00pa3oBaTeNbHbIX MIKOJI (0O
MaJoro KOJU4ecTBa y4eOHBIX KJIACCOB B CYIIECTBYIOMIMX) M yupexaeHuit HIIO,
HEJOCTaTOYHOCTH COBPEMEHHOTO Yy4eOHOTO 00OpynOBaHMS W KpailiHe ciaboii
MarepuaabHOl 0a3bl. To ecTh ele He BBINOJHEHBI B MOJHOW Mepe TpeOoBaHUS,

yka3zaHHble B 1. 3 cT. 16 3akona PD «O0 yupexaeHusX 1 opraHax, HCIOTHSIIOMINUX

YTOJIOBHBIE HAKa3aHHs B BHUJIE JIULIEHUS CBOOOIBI». 1

B wactu 1 cr. 112 YUK P® yka3piBaeTcsi, 4TO «B HCIPABUTEIBHBIX
YVUpEeXKACHUSIX OPTaHU3yeTCs 0053aTeIbHOE TIOMyUYeHUE OCYKIECHHBIMU K JTUIIICHUIO
cBOOOIBI, HE mocTurmumMu Bo3pacta 30 ser, obmero oOpazoBanus.». CTouT
3aMETHTh, YTO CHIDKEHHE BO3PACTHOTO TOTOJIKA OO0S3aTENbHOCTH TONYUCHHUS
obmero obpaszoBanus ¢ 40 go 30 mer, yuyuThiBash COOTHOIIEHHWE BO3PACTHBIX
KaTeropui Jull, OTOBIBAIOIIMX HAKa3aHWE B HCIPABUTEIbHBIX KOJOHUSX (a JHUIl
TaKoro Bo3pacta moutu 35 %), UCKIIOYAET W3 3TOro IMpolecca 3HAYUTEIbHYIO
Maccy OCY>XJI€HHBIX 3PeJIOro BO3pacTa, KOTOPhIM 00111€00pa30BaTelibHbIC 3HAHUS U

npodeccuoHaibHOE 00yUYeHUE HEOOXOUMBL.

15 Hosukos A.M. PaszButre oTedecTBEHHOr0 00pa3oBanus / [lonemudeckue pasmpiuienns. — M.: V31atenscTso
«3rBecy, 2005. — 176 c.
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B cratee 147 @3 «O0 yupexneHHsIX U OpraHax, UCIOJHAIOMIMX HaKa3aHUs
B BUJE JUIICHUSI CBOOOJbI» YKa3aHO, 4To oOpaszoBaTesbHble yupexaeHus B YUC
CO3JAIOTCS, PEOPraHU3YIOTCA W  JUKBUIUPYIOTCA IO  COIVIACOBAHUIO C
MunucrepctBom roctuiuu PO, B u. 7 cr. 112 YUK P® ormeueno, 4ro
OpraHu3ais TOJYy4YeHUS OCYKJICHHBIMH OCHOBHOTO OOIINETO W CPEIHEro
(momHoro) oOmiero oOpa3oBaHUs, CO3/aHKME, pPEOpraHu3alus | JIMKBUJAIUS
00pa3oBaTEIbHBIX YUYPEKJICHUN YrOJIOBHO-UCTIOJHUTEIBHOM CHCTEMBI (IIKOJI U
y4eOHO-KOHCYIbTAIIMOHHBIX MTYHKTOB) OCYILIECTBIIAECTCS B MOPSJIKE,
yCTaHaBiIMBaecMOM MuHHUCTEpCTBOM rocTulMu Poccuiickoii  @Penepauuu 10
corjacoBaHuio ¢ MUHHUCTEpCTBOM oOHIeEro U mpodeccuoHanbHOro 00pa3oBaHUS

Poccuiickoit @enepanun» (HpiHe MUHUCTEPCTBO 00pa3oBaHus U Hayku PO).

Ha wucnpaBuTenbHble YYPEKICHHS BO3JIOKECHBI OO0S3aHHOCTH  ydeTa
OCYXKJICHHBIX,  MOJJIekKAIIMX  OOy4YeHHMIO,  CO3JaHUS  COOTBETCTBYIOIICH
MaTepHabHON 0a3bl, a Takxke olecrieyeHue 0e30MacHOCTH PAOOTHUKOB IIKOJBI U
OCYIIECTBJIICHHE KOHTPOJS HaJl COOJIIOJICHHEM UMHU PEeXKUMHBIX TpeOoBaHuii. Ha
PYKOBOJCTBO MYHULIMIAJIBHBIX OPraHOB M II€JAarOrMYECKUM COCTAB  IIKOJIBI
BO3JIaraeTcs OTBETCTBEHHOCTb 3a OpraHU3allli0 00pa3oBaTEIbHOrO Mpollecca B
COOTBETCTBMM C 00pa3oBaTeNbHBIMU CTaHAApTaMHU, Y4YEOHBIM IIJIAHOM U
nporpaMMamu, COOJIIOJICHHE YCTAHOBJICHHBIX PEXKUMHBIX TMPaBUJ, OKa3aHHE

TIOMOIIM B BOCIIUTATEIBHOM paboTe IEHUTEHIMAPHOTO yupesKaeHus. 8

B macrosiiiee BpeMsi B MecTax JIMIIIEHUS CBOOOJIBI COBMECTHO C OpraHaMu
yhopaBiieHuss oOpa3oBaHus (opmupyercs HoOBas TuOKas cucTemMa OO0pa3oBaHUS
OCY’KJICHHBIX, IIPEIOCTABIISIONIAs UM BO3MOKHOCTD MOJIYYUTh CPEIHEE U BBICIIIEE
npodeccuoHaIbHOe 00pa30BaHKE C MCIIOIb30BAHUEM 3a0YHOU M JUCTAHITMOHHBIX
dopm  oOyuenus. Takume  MPOEKTHI  OCYMIECTBISAIOTCS B AMYPCKOH,
Kanununrpanckoit, KemepoBckoit, MockoBckoit, Camapckoil, CBepJIOBCKOM,
SApocnaBckoit u psage npyrux oomacteit. [lo-BuauMomy, ¢ y4eTOM pa3BUTHS HOBBIX

MH()OPMAIIMOHHO-KOMMYHUKAIIMOHHBIX TEXHOJOTMM B uactu 4 cratbu 129 u

16 Cenmpepcros B.W. PassuTHe IPaBoBOro cTaTyca OCYXIEHHBIX Ha OCHOBE HOpM Koncturyruu PO // Yenosek:
npectymienue U Hakazanue. 2000. N 1. C. 21.
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IpPYrMX MOJOOHBIX IYHKTOB CIEIYET HWCKIIOYUTh YIOMHHAHHME O Mpejaesax
TEPPUTOPHH, T.€. OKOHUYaHHE (Ppa3bl «...pACHOJIOKEHHBIX B MPEAEIaxX TEPPUTOPUU
COOTBETCTBYIOILIETO aAMUHHACTPATUBHO-TEPPUTOPHUATIBHOTO o0pa3oBaHUs»

IIOTEPANIO B HACTOSMIEE BpeMs CBOE 3HaueHue. '

Henb3s o00o0iiTH BHMMaHMEM M TaKyl MpoOieMy, Kak HpOIOJIKEHUE
oOpazoBanus nociue ocBoboxaeHus. B ctatbe 181 YUK P® ykaszpiBatoTcsi pa3Hbie
GopMBI OKazaHHWS TOMOIIM OCYXXIEHHBIM, OCBOOOXIaeMbIM OT OTOBIBAHUS
HaKa3aHWs, HO HET YIMOMHHAHHA 00 OKa3aHWHM TIIOMOIIM TEM OCYXJICHHBIM,
KOTOpble HE 3aBepIlWIM OOydyeHHe B IIKOJIE BCIEACTBUE OCBOOOXKIACHUS.
[Tockonbky o0mee oOpazoBaHME SBISETCS O0s3aTEIBHBIM, HAJ0 OO0ECIEUYUTH
TaKUM JIMLAM CONPOBOXKJCHHE B 00Opa3oBaTeNbHOW TpaekTopuu Ha cBoboge. C
3TOM  meiabl0  HEOOXOAMMO  3a0JIarOBPEeMEHHO  CTaBUTh B M3BECTHOCTH
COOTBETCTBYIOIIIME MYHHUIIMNIAIIBHBIE OpraHbl (OTIENBI 00pa30BaHWs, OPTaHBI
Haj3opa W T.I.) O CO3JAAaHMM YCIOBMHM JUIsl 3aBEplICHHUs 0O0pa3oBaHUsA
OCBOOOJUBIIMMCS U3 MECT 3aKIIOUYEHHUs, OCOOCHHO HECOBEPIICHHOJIETHUM U TEM,

KTO HC AOCTHUT 30-neTHEro BO3pacTa.

CyiiecTByeT M ApYyrol BapuaHT, KOTOPBIA NpuUBOAUTCA B 4. 3 cT. 106
EBporneiickux NMeHWTEHIIMAPHBIX MPABUII, TJ€ TOBOPUTCS, YTO «0OpazoBaTeIbHbIC
IPOrpaMMbl JIJII OCYKICHHBIX 3aKIIOYEHHBIX JOJDKHBI OBITh alanTHPOBAHBI K
pearnojiaraéMoMy CpOKY NpeObIBaHUS B MIEHUTEHIIMAPHOM yupexaenun». B IITY
ATO CJeNaTh MPOIIE, TaM CPOKU OOyYEHUS KPAaTKOBPEMEHHBIE, MOATOMY MPOIIECC
PETYNHPYETCS U CPOKHU aJaNTHPOBAHBI K MPEOBIBAaHUIO JUIl B KOJIOHUU. OHAKO
JTOOUTBCA OSTOM BapHATUBHOCTH B 00Ie00pa3oBaTENbHON IIIKOJIE KpaifHe
3aTPyIHUTEILHO TIPH CYIIECTBYIOIIEH B HAIIEW CTpaHe MOJenu oOydeHHs. 3/1eCh
JOJKHA OBITh TMPUMEHEHA TNEPCOHAIM3UPOBAHHAA CHUCTEMa OOy4YeHHUs, K

COXAJICHUIO, HE MMPAKTUKYEMasl B POCCUMCKUX IIKOJaX.

B mpunareix B Xenee 30 aBrycta 1955 roma Kowrpeccom OOH mo

MPEIYNPEKIACHUIO TPECTYMHOCTH W OOpalIeHHIO C MpaBOHAPYIIUTEIIMU

17 Cmupnosa H. A. Passutie (opM opranusamuy 00y4eHus B TIeIarOrMuecKoii Teopun 1 mpaktuke /H.A.
CwmupHoBa. - [Ickos: III'TIN, 2004. - 124 c.
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MuHUManbHBIX CTaHJAPTHBIX MpaBUiax OOpallleHHs C 3aKJIIOYEHHBIMU B CT. 77

yKa3aHo:

1) oOydeHue 3aKIIOUEHHBIX CIIEIYyEeT MO MEpPE BO3MOKHOCTH YBSI3bIBATH C
JEHUCTBYIOIIEH B CTpaHE CUCTEMOM 00pa3oBaHMsl, C TEM, YTOObI OCBOOOXKIaeMbIe

3aKJIIOYEHHBIE MOTJIM YUUTHCS U Jlajee 0e3 3aTpyJHEHUH.

B EBponeilickux NeHUTEHIMApHBIX MpaBuiax B CT. 28 «OOydeHue»
IPUBOJUTCS  IIEPEYECHb  HEKOTOPBIX  PEKOMEHIAuuW Uil  OpraHu3aluu
00pa30BaTEIbHOrO Mpoliecca OCYKIACHHbIX. TaM, B YacTHOCTH, YyKa3aHO, YTO
oOpa3oBaTeiabHbIE MPOTrpaMMbl JIOJDKHBI OBITh MAKCHUMaJIbHO IIMPOKUMH H
OTBEYaTh HMHAMBUAYAIbHBIM TMOTPEOHOCTSAM 3aKIIOYEHHBIX, COOTBETCTBYS IpH
ATOM UX YyCcTpemisieHusM. Takass mnpoOieMa AeHCTBUTENIBHO CYIIECTBYET B
00111e00pa30BaTEIbHBIX LIKOJIaX YT'OJIOBHO-UCIIOJIHUTEIIbHON CHCTEMBI.
3aKOHO/AaTENbHO OIPENEICHO, YTO BCE JAOINOJHUTENbHbIE 00pa3oBaTENbHbIC
YCIYTH JOJDKHBI TNPEJOCTAaBISITBCS TOJNBKO HA IUIATHOW OcHOBe. OnHako B
OCHOBHOM CBO€M Macce 3aKIIOYEHHBIE U OCY)KJEHHblE HE MMEIOT (PMHAHCOBBIX
BO3MOKHOCTEH OIUIaYMBaTh 3JIEKTUBHBIE KYpChl. 3/1€Ch HEOOX0UMO pa3paboTaThb
MEXaHU3M IPEIOCTABICHUS TAKUX 00pa30BaTENbHBIX YCIYT, pPa3BUBask COLMAIBLHOE

NapTHEPCTBO C OOIIECTBEHHBIMH OPTaHU3AIUSIMUA U HEKOMMEPUYECKUM CEKTOPOM.

Taxum oOpazomMm, B HacTosiee Bpems: B Poccun MHOTO€ Jemaercst sl Toro,
YTOOBI TapaHTHUPOBATH OCYKIEHHBIM K JIMIIEHUIO CBOOOIBI pean3alfio UX
KOHCTUTYIIHOHHOTO TIpaBa Ha TIOJy4YeHHE OOmero W MpodecCHOHATBHOTO
oOpa3zoBanusa. JlocTaTouHble YCWIHS TMPEANPUHUMAIOTCA Uil OpraHU3aIuu
nosrydeHusi oOmiero oOpa3oBaHus W TpodeccroHambHOro 00ydeHus. OgHaKo,
CyImIeCTBYeT mpobieMa B HeAopaOOTKe HOPMATHBHOW 0a3bl, CBS3aHHOH C
nojyyeHueMm oOpa3oBaHus. B pemieHun [gaHHOW TpoOJIEMBbl MOMOTrJia Obl
pa3zpaboTka eMHON IPOrPaMMBbI TIPUBJICUCHUS OCYKJICHHBIX K
npodeccruoHanTbHOMY O0yUYEHHUIO, K TIOJNYISHHIO 001ero oopa3oBaHusl U K TPy,
KOTOpasi TMOMOrIJIa Obl OCYXJIEHHbIM Oo0Jieeé KayeCTBEHHO U IOJIHOLICHHEE

MPOXOJIUTH KypC COLIMAIbHON aanTalkH.
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I'TIABA 2. OCOBEHHOCTHU OPTAHU3ALIUUA ITOJIYYEHUA
OBPA30BAHUA OCYKAEHHBIMU K JIMIIEHUIO CBOBO/bI

2.1 Opranusanus moJry4eHust 001ero 00pa3oBaHus OCYKACHHBIMH

Bce ocyxneHHple HMEIOT MpaBO y4acTBOBaTh B  KYJbTYpHOH W
o011eo0pazoBaTeIbHON 1€ATEIbHOCTH, HAIIPABIEHHOW Ha BCECTOPOHHEE Pa3BUTHE
yenoBedeckod JmyHOCTH. B 4. 2 cr. 43 Konctutynum P®P rapantupyrorcs
oOLIEOCTYTHOCTh W OECIUIaTHOCTh ~ OCHOBHOTO  OOILIEr0O U CPEIHEro
npodeccuoHaIbHOrO 00pa3oBaHUs B TOCYAAPCTBEHHBIX WM MYHUIIMIIAIBbHBIX
00pa3oBaTeIbHBIX YUPEKICHUSAX U Ha NpeanpusaTusaX. B coorBeTcTBuu ¢ 4. 3 CcT. 5
3akona «0O0 00pa3oBaHMM» TOCYIAapCTBO TapaHTHPYET OOIIENOCTYIHOCTh H
0ecIUIaTHOCTh HAYaJIbHOTO OOIIEero, OCHOBHOI'O OOIIEro, CpemHero (MOJIHOTO)
o01rero 00pa3oBaHMs U HAYaIBHOTO MPOPECCUOHANTBHOTO 00pa30BaHUs.

O61eo6pazoBaTeNibHbIE MPOrpaMMbl OOYUEHHsI HalpaBieHbl HE TOJBKO Ha
NOJIy4eHHe O0YyYaloIMMHUCS OTPEICICHHBIX 3HAHUNM, HO U HAa UX BOCIHUTAHHE U
pa3BHUTHE, MO3TOMY OHHM B HaMOOJbIIEH Mepe NOIXOMAT MJisi BBHIMOJIHEHUS
OCHOBHOM 3a/1a4¥ UCTIPABUTENBHBIX YUPEKIACHUMN - UCIIPABIICHUS OCYXKIEHHBIX.

OO6pazoBaTenbHbIE CTaHIapThI UCIIPaBIICHUS OCYKJIEHHBIX
pa3pabaThIBAIOTCSl TMEJArOTHYECKUMU KOJIJIEKTUBAMHM yUEOHBIX 3aBEJCHUN IpHU
UCIIPABUTENBHBIX YUPEKACHUSIX C YUETOM JIMYHOCTHBIX OCOOCHHOCTEH pa3IMUHbIX
KaTeropuil  OCYXKJEHHBIX, WX 00pa3oBaTeiIbHOr0, MNPOGECCUOHAIBHOTO H
KyJbTYPHOTO YPOBHS; IIPU 3TOM MPAaBOBOM OCHOBOI pa3pabOTKH TaKUX MPOrpamMm
SBJISIIOTCS TOCYIapCTBEHHBIE 00pa30BaTEIbHbIE CTAHAAPTHI.

Kak orMeudaercss B UCHpaBUTENbHOW TN€Jaroruke, o0Opa30BaTEIbHBIN
CTaHJAPT NPHUMEHHUTEIBHO K OCYXIECHHBIM JOJDKEH BKJIOYaTh B ce0d TpH
HOpMaTUBa (KOMIIOHEHTa): MHUHUMAJIbHOE KOJIMYECTBO Y4YE€OHBIX MPEAMETOB,
KOTOpBIE JTOJKEH OCBOUTH OOYYarOIIMKCA: O0s3aTeNbHbIC 3HAHUA M yYMEHHUS IO
KaXJIOMY M3 HHMX (CTaHAapT OOYYEHHOCTH); YPOBEHb HPABCTBEHHOCTH (CTEIECHBb
UCIpaBiieHUs). AKIEHT B TakuX [porpaMmax HeEoOXOoAUMO JenaTh Ha

(1)OpMI/IpOBaHI/Ie JJUYHOCTH, pPa3BHUTUC €€ CO3HAHHs, IIOBBIIMICHHUC KYJIBTYPHOI'O
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YPOBHS C yU4E€TOM HAIlMOHAIBHBIX TPAJIUIMI U OObIYaeB, HA BOCIIUTAHUE KYJIbTYPHI
OOILIEHHS, YTO B KOHEYHOM UTOTe€ CTUMYJIUPYET MCIIPABICHUE OCYKICHHEIX, 18

OO6miee 00pa3oBaHUE OCYXKACHHBIX K JHUIICHUIO CBOOOJBI OpraHU3yeTCs
MUHHCTEPCTBOM IOCTUIIUM IO COTJIacCOBaHUIO ¢ MUHHCTEPCTBOM OOpa3oBaHUsI U
Hayku Poccuiickoii denepanuu B COOTBETCTBUM € TPEeOOBAaHUSIMU YTOJIOBHO-
WCIIOJTHUTEIBHOTO  3aKoHoAaTenbcTBA. (OOpa3oBaHue SBISETCS OJHUM U3
OCHOBHBIX CPEJICTB HCIPABJICHUS OCYXICHHBIX, a TaK >X€ BOCIUTATEIbHBIM
BO3JICCTBHUEM Ha Pa3JIMYHBIC KATETOPUU OCYKJICHHBIX.

[Topsimox opraHuzanuu TOJY4YEHUST OCHOBHOTO OOIIEro W CPEIHEro
(mosmHoro) oOmiero 00pa3oBaHUs JUIAMU, OTOBIBAIOIIMMHU HaKa3aHWE B BHUJE
JUIIEHUS CBOOOJBI B HCIPABUTEIBHBIX KOJIOHUSAX W TIOpPbMax YroJIOBHO-
UCTIOTHUTEIbHON cucTteMbl perynupyetrcs I[lomoxkenuem «OO0 yTBepkKIAeHUU
[Topsinka opraHu3anyu TMOJYYEHUS HAYaJIBbHOTO OOIIEero, OCHOBHOTO OOINEro H
cpenHero oOmiero oOpa3oBaHUsl JHMIIAMH, OTOBIBAIOIIMMHM HaKa3aHHE B BUJC
JUIICHUs CBOOOIBI» (Hmajgee — yupexaeHus), yTBepxaeHHoro [Ipukazom
MununcteperBa octuiiun PO u MunnctepctBa o06pa3oBanus U Hayku PO ot 6
nekadbps 2016 roma N 274/1525.

OpraHuzanusi TMOJTy4YeHUs JIMIaMH, OTOBIBAIOIIMMH HaKa3aHWE B BHJIEC
JUIICHHUs] CBOOOJNBI (anee - OCYXJACHHBbIE), HayalbHOrO OOIIEro, OCHOBHOTO
obmero u cpegHero ooOmero ooOpa3oBaHus (manee - ofmiee oOpa3oBaHUE)
OCYLIECTBIISIETCS. B cOOTBETCTBUU ¢ DenepaibHbIM 3aKOHOM OT 29.12.2012 N 273-
@3 «O6 obpazoBanuu B Poccmiickoit @enepanun» (manee - DeaepanbHblil 3aKOH
N 273-®3), 3akonom Poccuiickoii ®denepamuu ot 21.07.93 N 5473-1 «O06
YUPEKJCHHUSIX U OpraHax, UCIOIHSIOMINX YTOJOBHBIE HAKa3aHUs B BUJIE JUIICHUS
cBoOOIB (mamee - 3akoH oT 21.07.93 N 5473-1), yrosoBHO-UCTIOIHUTEILHBIM
3akoHoaresnbcTBOM Poccuiickonn @enepanuu. [IpaBo oCyk/1€HHBIX HA MOJyYEHHE
obmiero 00pa3oBaHMsi OO0ECIEYMBACTCS MYTEM CO3MaHHS BEYEPHUX (CMEHHBIX)

00111e00pa30BaTENbHBIX WIKOJ, Y4€OHO-KOHCYJbTAlIMOHHBIX IYHKTOB (lajee -

18 ApanpeB O.I'. ConmanbHas pabota B yroJIOBHO-UCIIONHUTEIRHOM cucTeMe. YaeOHOo-MeToamdeckoe mocodue /0.1
Amnansbes, E.O. AnanrseBa, H.C. ['ma3ynoB n np. — Pszanb: Axanemus npasa u ynpasienunss @CUH Poceun, 2005. —
372 c.
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IIKOJIbI) TPU UCTIPABUTEIBHBIX KOJOHUSIX U TIOPbMAaX YTrOJIOBHO-UCIIOIHUTEIBHON
CUCTEMBI, OCYLIECTBIIIOLNIMX CBOIO JEATEIBHOCTh B COOTBETCTBUU C 3aKOHOM
Poccuiickoit ®enepanuun «O0 obpazoBaHun» W TunoBeiM mosiokeHueM «O
BeYEpHEM (CMEHHOM) 00I1e00pa30BaTENbHOM YUPEKIECHUNY», YTBEP>KICHHBIM
[ToctanoBnenuem llpaButensctBa Poccuiickoit @enepanuu ot 3 HOsOps 1994 r.
Ne 1237.

[IIkosmbl  CO37AOTCSI, PEOPraHU3yIOTCS W JUKBUAUPYIOTCS OpraHaMu
UCTIOTHUTENIbHON  BlacTh cyObekTOB Poccuiickoit ®Depaeparuu  (manee —
yupeAuTesib) MO COIJIacOBaHHWIO € MMUHHUCTEpCTBOM tocTULMKM Poccuiickoit
Oenepanuu. Ilpuyem, o00meoOpa3oBaTeNbHbIE  IIKOJIbI  OTKPBIBAIOTCS B
UCIIPABUTENBHBIX YUPEKACHUSAX TpH Hanuyuu He MeHee 80 oOydaroniuxcs
(ueTwIpe Kiacca Mo ABaaLATh yenoBek). Eciu takoro uncna o0y4aroniuxcst HeT, TO
OpU  HCMPABUTEIBHBIX YUPEKACHUSIX CO3JAIOTCA  Y4€OHO-KOHCYJIbTAIIMOHHbBIE
OyHKTH! (pu Hamuuuu 30 oOyyaromuxcst U OTCYTCTBUHU YCIOBUM JUIsl OYHOIO

oOydeHus).

Jns mun, comepikamuxcst B yupexaeHusx YUC, obecrnieunBaroTcsl yCIOBHS
JUIL  TIOJdydeHHs  o0miero  oOpa3oBaHMs  IMyTeM  CO3JaHHUS  OpraHaMu
UCITOJTHUTEILHOM BIIacTH cyOBheKTOB Poccuiickoit denepanuu 1mo coraacoBaHUIO C
MununctepctBoM roctuiiuu  Poccuiickoit  ®denepanuu  001eo0pa3oBaTeIbHBIX

opranusanuii (dacte 1 crareu 80 denepanbHoro 3akona N 273-03).1°

OO6mieoOpa3oBaTelbHBIE  OpTaHU3AlUA  CO3JAIOTCSA, PEOPraHU3yIOTCS U
JIMKBUJIMPYIOTCSL IO COTJIACOBAaHHUIO ¢ MHHHUCTEPCTBOM KOCTHIMU Poccuiickoi
®epnepanuu (craths 16 3akona ot 21.07.93 N 5473-1) B nopsiike, yCTAHOBIEHHOM
I'paxxmanckum  komekcoMm Poccuiickort @enepaniii M OCYHIECTBISET CBOKO

NEeATEeNIbHOCTh Ha 0a3e UMYIIECTBa, MpeaocTapisieMoro eil yupexaenuem Y C na

19 Tanpzuna H. @©. [Temarornueckast ncuxonorus: Yueo. ocooue st CTYA. cped. mea. yuel. 3aBeneHuit. - M.
Wz nmatenbekuii eHTp «Akagemus», 1998. — 288 c.





22

OCHOBAaHHNU A0roBopa 663B03M€3I{HOFO IIOJIBb30BAaHUA, 3aKJIIFOYCHHOI'O B

COOTBETCTBHH C 3aKOHOATENLCTBOM Poccuiickoii deneparmu. 2’

Opranuzanusi OOy4eHHUSI OCYXICHHBIX OCYIIECTBISIETCSS Ha OCHOBE
JIOTOBOpa, 3aKJIIOUEHHOTO MeEXAy oO0IIeo0pa3oBaTeIbHON OpraHu3anuel u
yupexaenuem YUC. [na nwun, coxaepxkammxcs B yupexnaenusx YUC,
obecrieunBarOTCsl YCIOBUS JJIsl TIOJYYEHUsT 00IIero 00pa3oBaHusi MyTeM CO3JdaHus
opraHaMH HWCIIOJHUTENLHOW BlacTu cyowekToB Poccuiickoit dexeparuu 1o
corlacoBaHuio ¢  MunucrepctBoM  roctuuuu  Poccumiickonn  ®Denepanuu

oOureoOpazoBareabHbIX opranu3anuii (yactes 1 cratbu 80 @enepanbHOro 3akona N

273-®3).

OO6mieobpa3oBaTeIbHbIE OpPraHW3allud, Ha TEPPUTOPUU HCIPABUTEIHLHOTO
YUPEKIEHUS, CO3JAI0TCSI, PEOPTAHU3YIOTCS M JTMKBUAUPYIOTCS 1O COTJIACOBAHUIO C
MununctepctBoM toctunimu  Poccuiickoit ®enepanmu (ctatbs 16 3akoHa oOT
21.07.93 N 5473-1) B mopsiake, ycTaHOBICHHOM ['pakTaHCKUM KOJIEKCOM
Poccuiickoit ®enepanun u @enepanibHbiM 3aKk0HOM N 273-D3 (yacts 1 ctateu 80
OenepanbHoro 3akoHa N 273-®@3). Opra"uzaius OCYHIECTBISIET CBOIO
NeATEeIIbHOCTh Ha 0a3e MMYIIECTBa, MpeaocTaBisieMoro e yupexaeauem Y C Ha
OCHOBaHWUW  JOTOBOpa O€3BO3ME3JHOTO  MOJB30BaHUSA, 3aKIIOUYCHHOTO B

COOTBETCTBUHM C 3aKOHOAATEILCTBOM Poccutickon denepanuu.

Opranuzamusi 0O0y4eHHUSI OCYKIEHHBIX OCYIICCTBISETCS Ha OCHOBE
JIOTOBOpA, 3aKIIOYEHHOTO MEXIy O00IIeo0pa3oBaTeIbHOW OpraHu3amuel u
yupexaeanem YUC. Cornacuo monoxenusm cr.112 YUK P®, obs3aTenpHOMY
OOyYEHHIO B IIKOJIC TIOJITIEKAT OCYKJICHHBIC K JIMIIIEHUIO CBOOOIBI, HE JOCTUTIIIHE
Bo3pacTta 30 JeT U HEe UMEIoIMe OCHOBHOTrO 00111ero oopa3zoBanus. OcyxKiaeHHbIC

crapuie 30 €T U OCYXXIECHHBIC, SIBIIOIIUECS WHBAJIWIAMU MEPBOM WM BTOPOU

20 'pasknanckuii kozekc Poccniickoit Menepamum (4acTh TpeThs) oT 26 Hos6ps 2001 Ne 146-®3 (pen. ot
03 mrons 2016) (c n3m. u gom., Beryi. B cuiy ¢ 01 cenrsiopst 2016) // Cobpanue 3akoHonarenscrea PO", 03 nexadps
2001, Ne 49, c1. 4552. Nanee mo Tekcty — 'K PO.
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IpyHIbL, MOJIYYal0T OCHOBHOE 00Illee Uiu cpeliHee (IoJHoe) ob1iee oOpa3oBaHue

10 UX XKCITAaHUIO.

A Tak ke XOTeJoCh Obl OTMETUTh OCOOEHHOCTH MOJYyYE€HHsI O0Opa30BaHMUS
JUIIAMH, COACPKAIMMUCS Ha JICYCHUU B CICHUATBHBIX YUpexXACHUAX. B mepuon
npeosiBanus B JIIIY ocyxneHnbie, oOydaromuecss B 0011e00pa3oBaTeIbHBIX
MIKOJIaX, MPO(ECCHOHANBHBIX YUYWIHIAX U Ha Kypcax Mpo(TEeXMOArOTOBKH, Ha

3aHATHUA HC BBIBOOATCA.

OcyxeHHbIe, OTOBIBAIOIINE TMOKU3HEHHOE JIMIIEHUE CBOOOJBI, K O0IIeMy
oOpa3oBaHuIO He TpuBieKatoTcss. UM co3narorcs yciaoBus sl caMmooOpa3oBaHus,
HE MIPOTUBOPEUAIIINEC MOPSAIKY U YCIOBUSM OTOBIBAHUSI HAKa3aHUS.

UtoObl mTOMacTh B IIKOJY, HEOOXOJIUMO COOTBETCTBOBATH HECKOJIbLKUM
npaBuiaM. Bo-niepBeix, Obuh MosiOke 30 JIeT, a BO-BTOPHIX HE UMETh OCHOBHOTO
oOmero oOpa3zoBanus. Jlamee, MNPOU3BOAUTCS 3a4MCIEHHWE B IIKOJIY IO
NPEJICTABIICHUIO AAMUHUCTPALIUU YUYPEKICHUS, JUOO MO JHUYHOMY 3asBIICHHUIO.
[Iponienypa 3auyucieHusi 3aKaHUYMBAETCA COCTABICHUEM IIpUKa3a 3a MOIIUCHIO
JTUPEKTOpa MIKOJIBI IO COTJIACOBAHUIO U HAYAIBHUKOM yupexkaeHus. O0s3aHHOCTH
0oOy4JaromuXxcs ONPEAENSIOTCS YCTaBOM M TPaBWJIaMH BHYTPEHHETO pacmlopsiaKa
IIKOJIBI C YY4ETOM OCOOEHHOCTEN pexknuMa OTObIBAHUs HaKa3aHMs. !

OOyuaroiuecsi, yCIENIHO BBIMOTHSIONIUE YYE€OHBIN TUIaH, HA TEPHO
MPOBEAECHUSA TOCYJapCTBEHHON (MTOrOBOM) M MPOMEKYTOUYHOW aTTECTALNU
O0CBOOOXKIAtOTCS OT PabOTHI C COXpaHEHUEM 3apabOTHOM TUTATHI IO MECTY PaboTHI,
HE TPUBJICKAIOTCS B JHU 3aHATHH K CBEPXYpPOUHBIM paboTaM, CBSI3aHHBIM C
OTPBIBOM OT Y4YEOHBIX 3aHSATHUN, WMEIOT TPaBO Ha COKpAIIEHHYI pPabodyro
HEJEIIO.

l'oBops 00 »9K3aMeHax, MOXHO BBIICHUTh CIEAYIOIMIHE ACTIECKTHI.

[l'ocymapcTtBenHast (WToroBasi) arrectanus BeIMyCKHHKOB 9 u 11 kmaccos

OCYIICCTBIIACTCA B COOTBCTCTBUH C ITOJIOXXCHHUEM, YTBCPIKAACMbBIM

21 Pynakosa E.M. HopMaTuBHO-NPaBOBBIE OCHOBBI JEATENBHOCTH 00IIE00Pa30BATENbHBIX YUPEKICHHIT. YueOHOe
nocobwue. /E.M. PynaxoBa. - brarosemenck: Amypckuii o6nactHoi UITK u ITIIK, 2008 r. — 60 ctp.
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MunucrepctBoM  oOpasoBaHuss W Hayku  Poccuiickoit =~ ®Denepauum.
l'ocynapctBenHnass (utoroBasi) arrectanusi BbIMycKHMKOB 9 u 11 kiaccos,
0CBOOOXK/1a€MbIX OT OTOBIBAaHUSI HAaKa3aHMS 3a TPU MECALA J0 €€ Hadaja, MOXKET
MPOBOJUTHCS JOCPOUHO.

Emie MoxHO cka3aTh 00 «0C000M» KaTeropuu OCYX ACHHBIX, COACPKAIINXCS
B MecTax JuuieHus cBoOonpl. OOyuwaromuecs, BOJBOpPEHHbIE B MITpadHON
U30JISITOP, MEpEeBE/ICHHbIE B TOMEILEHWEe KaMEpPHOIo THUIA, €IMHOE IOMEIlEeHHE
KaMEpHOT0 THWIIA, OJIMHOYHYIO KaMmepy B MCIPABUTEIBHBIX KOJIOHUAX 0COOOro
pexuma, Ha  CTpOrM€  YCJIOBMS ~ OTOBIBaHMS ~ HaKa3aHHsA,  OCBAMBAIOT
oOpa3oBaTeIbHbIEC MPOTPaMMBI 110 3a04HOM (Popme.

Takum 00pa3oM, U3 BBIIIECKA3aHHOTO MOXHO CJIeJaTh BBIBOJ O TOM, UYTO B
OPUHIIMIIE ~ OpraHu3alus  MOJydeHus  olmero  oOpa3oBaHHs  JIHIAMH,
HaXOASIIMMHUCS B MeECTaX JIMIIEHUST CBOOOABI HE CHIIBHO OTJIMYAeTCs OT
HoJy4yeHUs: oOpa3oBaHusl CBOOOAHBIMHM TrpaxkaaHamu. Ho, B cmily orpaHudeHus
HEePEBUKCHUS, OCYKICHHbIE 0053aHbl COOMIOAATH PsAJ CIELUATbHBIX IPaBUI,
KOTOpBIE YCTAaHABJIMBACT AJMUHUCTpALMs ydpexacHus. Benp gaxe y cambIx
OTPULATENIBHO XapPAKTEPU3YIOIIHUXCSA OCYXKICHHBIE €CTh IPaBO Ha IIOJYyYEHUE
ob1rero oOpa3oBaHusI.

3aKoHO/aTeNb YCTAaHOBWJI HE MaJlo€ KOJIMYECTBO HOPMATHBHOW 0asbl IS
peryJupoBaHus IMoOJydyeHus oOmero oOpa3oBaHMs, HO BCE€ paBHO €CTh
ONpPEJICIICHHBIE HIOAHCBHI, KOTOPBIE JIOJDKHBI pelarb IO0-CBOEMY  KaKJIble

HCIPABUTEIIBHBIE YUPEIKICHUSA.

2.2 IIpogeccrnonaibHOE 00yUeHHE OCYKICHHBIX
B  VromnoBHo-ucnonHutenbHoM — kojaekce P®  momydeHwe — oO1iero
o0Opa3zoBaHus U MpodeccHoHaTbHOe 00YUSCHHUE OCYKICHHBIX K JIMIIICHUIO CBOOOIBI
Ha3bIBAIOTCSI OAHUMU M3  CPEACTB, HANpaBICHHBIX Ha  UCIpaBJIEHUE,
peconuanu3aiio U [OCIAEAYIOUIYI0  COLUMabHYIO  aJanTalyio  1oclie
ocBOoOOXKIeHUs. TakuM o00pa3oM, B MecTax JHIIEHUS CBOOOABI COXpaHSIETCS

BO3MOKHOCTb IIOJIYUYCHHUSA OCYKICHHBIM pa60qel71 CIICOUAJIBbHOCTH W ITOBBIIICHUA
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oOpazoBaTeabHOTO YpoBHS. OIHAKO OCOOCHHOCTH COBPEMEHHOT'O PBhIHKA Tpyja
NpEJONPEICNAIOT HE  TOJbKO  HEOOXOJMMOCTb  OBJIAQJACHUS  KOHKPETHOU
CIEUUANIBHOCTBIO. 3HAUMMBIM HUMIEpPaTUB — CHOCOOHOCTH 4YeJOoBeKa K
MTOCTOSTHHOMY podeCcCUOHATBHO-TUYHOCTHOMY CaMOOTpeAeICHUIO,
npodeCCUOHAILHON caMopeann3anii U mpodhecCUOHATLHOMY CaMOPa3BUTHIO, YTO
SBJISIETCS. HEOTHEMJIEMBIM KOMIIOHEHTOM aJlalTallii OCYXKJIEHHOTO K JIMIICHUIO
CBOOOJIBI MOCIIE €r0 OCBOOOXKICHUSI M3 MECT JuIleHUus: cBo0oabl. [loaToMy mnuiy,
OTOBIBAIOIIIEMY HaKa3aHWE, BaXXHO OCO3HATh, UTO YCIIOBUS PhIHKA MOTPEOYIOT OT
HEro, MOMUMO OIPE/IeIEHHBIX MPOGECCUOHANIBHBIX 3HAHWW, YMEHUN U HaBHIKOB, B
NEPBYIO OYepeb TOTOBHOCTU (POPMHUPOBATH Ce0s, OPUCHTUPYSACH HA KOHKPETHYIO
npodecCHoHaIbHYIO JIeITeIbHOCTh. ClieI0BaTEbHO, IS YCIENTHOTO MPOTEKAHUS
mpoliecca  pecoluanu3alui  OCYXKJIEHHOTO0 K  JIMIIGHWIO CBOOOJBI  IMOCTe
OCBOOOXKIEHUSI HEOOXOAMMO BBISIBUTH COIMAIBHO TEJAarOTMYeCKUd TMOTEHIIHUAI
npodeccuoHaIbHOTO 00pa30BaHusl B UCIIPABUTEIILHOM YUPEKJIEHUU KaK CpEeACTBa
pecoLanu3aHu 0CykKJEHHOr0.%

B yactu 2 ctatbu 9 YTojgoBHO HUCHOJHUTEIBLHOrO Kojaekca PD roeopurcs,
YTO OJHUM U3 OCHOBHBIX CpPEICTB MCIPABICHUS OCYXACHHBIX SABISIETCS
npodeccronaibHoe 00ydeHue. B cuily CIoKUBIIUXCS COIUATBHO-9KOHOMUYECKUX
ycnoBuit B Poccuu tpyn B Y Bpsig mu MOKHO cUMTaTh (PAKTOPOM HCIIPABIICHHS:
BO-TIEPBBIX, MO JaHHBIM DenepanbHOM cirykO0bl ucnonnenus Hakazanuii (PCHUH)
Poccun Tonmbko 20% oOmiero umcia OCYKIEHHBIX MOXET OBITh 00eCTedeHO
paboToil; BO-BTOpBHIX, OIJIaTa TpyJda HACTOJBKO HHU3KA, YTO HHKAKOTO
BOCIIUTATENILHOTO JIEMCTBUA Ha OCYXKJICHHBIX OKazaThb HE MOXeT. B HacTtosiiee
BpeMsl, KpoMe TpyJa, JeHCTBEHHbIMU Ba’KHBbIM (PAKTOPOM, HECOMHEHHO, SIBIIETCS
penaurus, HO, COrJIaCHO MPOBOJUMMBIM COILMOJIOTAMH HCCJIEIOBAHUSM, BEPYIOIIUX
monen cpean HUX B cpeaHem Bcero okono 10%. Kpome Toro, maHHBIN (akTop
MPAKTUYECKU HE J1a€T JOMOJHUTEIbHBIX BO3MOKHOCTEN COLIMATIBHOM ajanTaluu B

0011IECTBE OCJIE OCBOOOKIEHUS.

22 amanenko JI.U., Kysnenos B.H. TIpodeccronanbHoe 00pa3oBaHue B MECTAX JUIIEHUS CBOOOBI KaK CPEICTBO
peconrani3anny OCyX/IeHHBIX M UX COIMAILHON afanTalyy nocie ocBodoxaenns // Bectauk Ilepmckoro
yauBepcurera. FOpuandeckne Hayku. 2015. Bem. 2(28). C. 125-132
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KynpTypHO-IpOCBETUTENBCKAS AEATENBHOCTh TAaK JK€, KaK W PEIurus,
0JIarOTBOPHO BIIMSIET Ha OCYXICHHBIX, HO HEMOCPEJACTBEHHOE Y4YacTHE B
CaMOJIESITENIbHOCTH, CIOPTUBHON AESITENbHOCTU U T.II. IPUHUMAET He Oonee 5—7%
oOmiero 4mcia oOCyXJIeHHbIX. DakTop oOpa3zoBaHus ke, OyAydd IOCTYIHBIM
OCHOBHOM Macce OCYXKIEHHBIX, ABJISETCS Hauboliee JECHCTBEHHBIM B PEUICHUU
npoOJeMbl HUCHPABICHUS, PA3BUTUS M TOCIEAYIOIIEH COLMANbHON ajanTanuu
II0CJI€ OCBOOOXKIECHHUS.

OO0pa3oBaHHOMY YEJIOBEKY JIerdye BOCCTAHABIMBATH KOHTAKTHI C OJIU3KUMH,
npuobperatb NpodecCUOHANTbHbIE 3HAHUS, HABBIKM CHEIUAJINCTa C BBICHIMM
oOpa3oBaHHWEM, YTO TIOBBIIAET IIAHCHI TOCJIE€ OCBOOOXKIECHHUS TOJYYUTh
JIOCTONHYI0 paboTy, MOSABIIAETCS CaMOYyBaKEHHE, U3MEHSAETCS COLMAIBHBIN CTaTYC,
OH CTaHOBHUTCS 3aKOHOIMOCIYIIHBIM YJIEHOM OOIleCTBA W HYXKHBIM YJICHOM
TPYJIOBOTO KOJUIEKTHBA. TPYyAHOCTH B MPOIECCE PECOLUATU3AIMNK OCYKIIEHHBIX K
JUIICHUIO CBOOOJBI BO MHOTOM OOBSICHSIOTCS TYMaHUTapHOCTBIO 00pa3oBaHUs U
M30BITKOM TOTOBBIX CHEIUATUCTOB-TYMaHUTapueB. B ciioxkuBIieiics coruanbHO-
HKOHOMHMYECKOM CHUTyallud BOCTPEOOBaHBI «IPUKIAJHBIE» CIEIHUATUCTHI —
MH>KEHEPbI, TEXHOJIOTH, CIELUANUCTBI — arpapyu u T.m.23

PaccmarpuBas npo0iaeMy BO3MOKHOCTU TMOJIYYSHHS CPEIHETEXHUYECKOTO U
BhICIIETO 0Opa3oBaHUsA Jisi OCYXIEHHbIX B P®d, cTouT 3amMeTuTh, 4TO, MMOMUMO
TJIaBHOM TTPOOJIEMBI — MPOOJIEMBI 3aKOHOAATEILHOTO BaKyyMa B BOTIPOCE 3aKOHHOU
BO3MOXHOCTH TOJIy4aTh TaKUE€ BHUIBI OOpa30BaHUs I OCYXICHHBIX B MECTax
JUIICHHS] CBOOOIBI, CYIIECTBYET MpobiieMa B ITUIaHE JAMIAKTHUYECKOTO0 MaTepuana:
npu  OOy4eHUH OCYXKIEHHBIM, KpoMe Y4YeOHHKOB, Tpebyercs paboTath C
MaTepUATbHO-TEXHUYECKUMHU 00pa3llaMi W DJKCMOHATAMH B BHJE YYEeOHBIX
mocoOui, Tak KaK A3TO HYXHO /s OOyYeHUS NPHUKIAJAHBIM H TEXHHYECKUM
npeameTraMm. Eciu B 0OBIYHOM JKM3HU TpakJaHEe MOTYT MO3BOJUTH ce0Oe 3a04HbIC,
JMCTAHIIMOHHbIE U CMelIaHHble GopMbl 00pa3oBaHUsA (TaK KaK OHM CBOOOJIHBI B

CBOEM BBIOOpE U B MEPEMEIIICHUU B MPOCTPAHCTBE), TO JHUIIEHHbIE CBOOObI JTUILIA,

23 I'pomkoBa M.T. TIcHXOJIOTHS ¥ MEIaroruKa NpodecCHORANTBHOM JIeATENEHOCTH: Yueh. ocobue 1ist By30B /M.T.
I'pomkora. — M.: KOHUTU-TAHA, 2003. — 415 c.
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KOTOpbIE HMEIOT MpaBO Ha 0Opa30oBaHUE, HO OrPAaHUYEHbl B BO3MOXKHOCTHU
NEepEeABIKEHHsI, HE MOTYT BOCIIOJIb30BaThCSI CBOMM IPABOM BBUY €r0 3aKOHHOIO
OFpaHUYEHHs]  TOCPEJCTBOM  HAKa3aHUs B  BUAE  JIMUIEHUS  CBOOOBI
HuctaniuonHas ¢opma oOy4eHHMs OCYKJIEHHBIX TyMaHUTapHbIM HayKaM H
MOJIyYeHHUs] UMHU CcHeU(UYECKUX CIEeHHATIbHOCTEH BO3MOXKHA, M OHA YK€
IIPAKTUKYEeTCd MHOIMMHU By3aMu B P®. Tak, Hampumep, Ha Hayajao BTOPOIO
yueOHoro momnyrogus 2014 roma B UCHPaBUTENBHBIX  YUPEKICHUAX U
cneacTBeHHbIX u3ositopax YUC pyHkimonuponao:

567 1EeHTpPOB TPYAOBOM  ajanTaluu  OCYXKJEHHBIX, 83  ydeOHOo-
IPOM3BOJICTBEHHbIE MacTepckue, 316 BeuepHUX 0O0IIe00pa30BaTEIbHBIX WIKOJI U
547 yueOHO-KOHCYJIbTAllMOHHBIX. B mpomeamem ydyeOHOM roay oOiiee
obOpazoBanue mojayuwsnd 21,6 ThIC. oCyKJeHHbIX. OJIHAKO HE CTOUT 3a0bIBaTh O
TOM, 4YTO HE BCE OCYXKJEHHBbIE, KOTOpBIE€ CTPEMSTCS MOJy4UTh OOpa3zoBaHUE,
OyZyud B KOJIOHUH, B COCTOSIHUH OILJIATUTh JUCTAHIIMOHHOE BhICIIee 00pa3oBaHuUe.
A ecnu OHM W HaWIyT CpeJCTBa ISl TaKOro BuAa oOpa3oBaHUS, TO HE CMOTYT
IPUMEHUTH €T0 BIIOCIEACTBUH IO MHOTUM IPUYHUHAM.

TakumMu npuurHaMu MOTYT OBITH W caMOe€ OOBIKHOBEHHOE HEKellaHWe
mojiydaTth  BbICIIee O0pa3oBaHME HWMEHHO TI0 JaHHBIM T'YMaHUTAPHBIM
HAIlPaBJIECHUSM M HEBO3MOXHOCTh JaJbHEHIIEr0 MPUMEHEHUS IOJYy4EHHOTO
oOpa3oBaHus BBUJlY HAJTUYHsI UCTOPUM CYyIMMOCTH, YTO HE TIO3BOJUT UM paboOTaTh
B HEKOTOPBIX TI'OCYJApPCTBEHHBIX YUYPEKJIEHHUAX W TEM CaMbIM pE3KO CY3UT
IepCeKTUBBI TPYA0yCTpoiicTBa. 24

Ceituac mpoOnema  (UHAHCUPOBAHUS  PENIAETCS  TOJIBKO  CaMHUMH
OCYXJECHHBIMH M MX CIOHCOpAaMU M3 4YHUCJIa POJCTBEHHHKOB M 3HAKOMBIX,
3aMHTEPECOBAaHHBIX B 00pPa30BaHMM CBOMX OJM3KHUX, YTO BECbMa MPOOJIEMATUYHO,
TaK Kak OoJjplas wmacca OCYXKIEHHBIX, HE HMEKIIIMX O00pa3oBaHusA, U3

Maj000€eCIIeYCHHBIX CJIOCB HACCICHUS.

24 YronoBHO-HCIIONHUTENbHOENPaBo Poccuiickoii Meneparmu: Yueonuk / Tlox pen. U.JI. Tpynosa. - M.: Dkcmo,
2006. - 768 c.
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Ecnm paccmaTpuBaTh CETOAHALIHIOK CUTYyalUMI0 € IO3WLIMN KPU3HCHOTO
COCTOSIHUSL W MMIIOPTO3aMEIIECHHUs] B POCCUMCKOM JKOHOMHUKE, TO OCHOBHYIO
po0eMy MOXKHO YBUAETh B MPOJOBOJBCTBEHHOM OOECIEYEHUH OCYXIAEHHBIX, U
BpsAJ JM B OiKaiiield mepcreKkTuBe OIOMKET CTpPaHbl CMOMET BBIACIUTH
copasmepHbie noTpedHoctssMm @CUH cpencta. B 3TuX yclOBUSX UMEET CMBICI
OISITh BEPHYTHCS K MAKCHUMaJIbHOMY IPOJIOBOJILCTBEHHOMY CaMO OOECHEYEHHIO
UCITPABUTEIIBHBIX YUPEKICHUN.

Pa3zpabotunku Konuenmuu pa3BUTHS YroJOBHO-HCTOIHUTEIBHOW CUCTEMBI
Poccuiickoit ®enepanmu g0 2020 roma BUAAT B OCHOBHOM JBa MYTH
pedopMHUpPOBaHUS  YrOJOBHO HCIOJHUTEIBHOW CHCTEMBI: pedOopMHUpPOBaHUE
nopsiIka OTOBIBAHMS HakazaHus U pedopMupoBaHUE (PUHAHCOBOM N1€ATENBHOCTH
YUPEKIECHUM HCIOJHEHUS HakazaHui. Mbl paccMOTpUM JIMIIb OJHO U3
BO3MOXKHBIX HampasieHuil pepopmupoBanus puHancoBoil aesrenbnoctu PCUH u
CBS3aHHBI C HUM BOMNPOC COLMAIBHON aJanTaii OCBOOOMKIEHHBIX M3 MECT
JIUIIEHUs CBOOO/BI K HOBBIM JKU3HEHHBIM yCIOBHAM. >

Haubonee pacmpocTpaHeHHBIMH B COBPEMEHHON MEHUTEHIIMApPHOW HayKe
ABJIAIOTCS TaKME TOYKH 3PEHHs] 00 MCTOYHMKAX (PMHAHCHUPOBAHUS: 1) OCHOBHBIM
UCTOYHUKOM (DMHAHCHUPOBAHUS SIBISETCS TOCYIApCTBEHHBIN OOJIKET, CpeCcTBa
MECTHOTO CaMOYIIPABJICHHUsI, OTUUCIIEHUS NPEANPUATHN, CIIOHCOPCKAsi NOMOLIb U
J0XOAbl OT JAESTEIbHOCTU IEHUTCHIUAPHBIX YUYPEXKACHUH; 2) OCHOBY J0XOJa
COCTAaBJISET CaMa  JEATEJIIBHOCTh  YUYPEXKACHUM  HUCIIOJIHEHUS  HAKa3aHUU.
['ocynapcTBeHHOE (pHAHCHpPOBAaHME, KaK CAMOCTOSITENIbHBIN CIIOCO0 obecreueHus
BCEX HYXKJ IECHUTCHLIMAPHOW CHUCTEMBI, HAa COBPEMEHHOM OJTalle HE MOKET
YIOBJIETBOPUTHh M MOKPBHITH BCE HEOOXOJUMBIE PAcXO/bl MO CO3JaHUIO YCIOBUM
JUIsL COOTBETCTBYIOILIETO COAEPKaHUS CIELKOHTUHIEHTAa WU HOPMAaJbHON padOThI
yupexaennit @CHUH. OcobGeHHO mnojlaraTbCs Ha MOMOIIb OPraHOB MECTHOIO
CaMOYIIpaBJI€HUSI U NPEANpPUATHH B 3TOM Jeie He npuxoaurca. OcTaBuB B

CTOpPOHE OCTaJIbHbIE BOIPOCHI, MOXHO MOMPOOOBATH PaA3PEUIUTh MPOOIEMY

25 KoHIenuus 1eseBoii mporpamMmmbl «Pa3sBUTHE yTroIOBHO-HCTIONHUTENBHOM cucTeMbl (2007 — 2016 roasr)» ot 7
ntons 2006 r. N 839-p
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oOecrieueHUs1 OCYXJICHHBIX TMPOAYKTAMH TUTAHUS 4YEpPe3 CaMOCTOSITEIbHYIO
XO3MCTBEHHYIO A€ATEIbHOCTh. B myHkTe 20 MUHUMANIBHBIX CTAHAAPTHBIX MTPABUI
oOpallieHusi ¢ 3aKIIOYEHHBIMU TOBOPUTCS, UYTO «AJMHHHUCTpAIUS JOJKHA B
OOBIYHBIX YCIOBUSIX O0OECIEUUTh KaXKIOMY 3aKIIOUEHHOMY MUTAaHHUE, JTOCTATOUYHO
Ka4eCTBEHHOE IS MOAAEPKAHUSA €ro 310poBbA U cui». Angmuuuctpanun @CHUH
CJIOKHO BBINIOJIHUTH 3TO IIOJOXKEHUE B JOCTaTOYHOW Mepe. M kak crencreue
HEY/IOBJICTBOPUTEIIBHOTO TMHUTAHUS — OOJIE3HU OCYXKJICHHBIX, JICUEHHE KOTOPBIX
TaKXKe JIOKUTCS Ha TOCYJApCTBO. XOTS B HACTOSIIEE BpeMs dTa MmpodiieMa uMeeT
TEHJICHIIMIO K YJIY4YIIEHUI0, HO OMATh ke 3a OFKETHBIE CPEACTBA, a HE 3a CUeT
IMIOACOOHBIX X03saiicTB Y.

B  ycioBusix OTCYTCTBUM HEOOXOAUMBIX 3HAHUM TPy  4eEJIOBEKa
MaJIONPOAYKTUBEH U TPYJOEMOK, a MHOTHE OCYXKJEHHbIE (B CHIIy OOBEKTHBHBIX
NpUYUH — JUIATEJIBHOTO TEpUOoAa HEOKa3aHWs TOCYJapCTBOM MOMAJACPKKU
arpapHOMy CEKTOpY OJKOHOMHKHM) He YyMeWT pabotatb Ha 3emie. Bauny
OTCYTCTBUSI B HbIHEIIHUX MY HE0O0XO0AMMBIX KaJpOB arpoOHOMOB, 300TE€XHHUKOB,
HEOOXOJMMO TpPUIJIaliaTh CHEIUAIUCTOB M3 MPO(UIBHBIX Y4eOHBIX 3aBeICHUMN
JUISL YTEHMS JIEKIMU U IpreMa dK3aMeHa.

OpHako T7aBHBIM ©  BeAyHIMM (AKTOpOM 37echb OyAeT CIy>KUTb
caMooOy4YeHHe C UCIOoJb30BaHUEeM (OpM JIHCTAHIIMOHHOTO OOYYEHHs, 4YTO
TIOJIOKUTENBHO MOBIMSAET HA IICHXUKY U CAMOKOHTPOIIb OCYKIEHHBIX. 2

Jlna  sroro  HeoOxomumo  3akiroueHwe — goropopoB  DOCHUH ¢
CENIbCKOXO3AMCTBEHHBIMH By3aMU U KoJuleqxkamu. Ha omyOJIMKOBaHHOM B
WNutepnere caiite «YueOuwie 3aBenenus» DCUH Poccum umeercs mepedeHb
saxmroueHHbIX cornamennit ®CHUH ¢ psgom By3oB B Poccum, ux Gonee 20, HO
CEIIbCKOXO3AMCTBEHHBIX BY30B B JTOM chucke HeT. KoHuenuus pa3BuTHA
YrOJIOBHO-UCIIOJHUTENIbHOU cucteMbl Poccuiickon ®deneparuu no 2020 roga B
gacTu 00pa3oBaHMsI, PECONMATU3AINNHA, BOCITUTAHUS TIOJHOIICHHOTO Tpa)KJaHWHA

npearmnojaracrt: UCIo0JIb30BaHUC B CUCTCMC HOOHJ;peHI/Iﬁ OCYXXACHHBIX TAK)KC HMHBIX

%6 [Ienkuna H.K. HayuHo-opraHu3aluoHHbIe OCHOBEI 0Opasopanus ocyxkaenubx /H.K. [llenkuna. BrarosemeHck:
Awmypckwuii roc. yausepeuret, 2006. — 190 c.
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CTUMYJIOB K MIPaBO IMOCIYIIHOMY IOBEACHUI0O W AKTUBHOM pPECOLUATU3AIMY;
ONTUMU3AIMIO pa3MEIEHHUs] MECT OTObIBaHMSI HAaKa3aHWsI HA TEPPUTOPUU CTPAHBI,
B TOM 4YHCIE IS COXPAaHEHUS COLMAJIbHO TIOJE3HBIX CBSI3€M OCYXICHHBIX;
pacuupenue IIPOU3BOJICTBA CEJIbCKOXO03SIMCTBEHHOU MPOAYKIUHA u
CTUMYJIMPOBAHUE CO3[aHUA KOJOHHUM-TIOCEJIEHUN C CEIbCKOXO35WCTBEHHBIM
MPOU3BOJICTBOM B 30HAaX C OJIATONPUSATHBIMU KIMMATHYECKUMHU YCIOBUSIMU;
MPOTHO3HOE ONpeAeiieHue TNOoTpeOHOCTe B pabouMx CHEHMUATBHOCTAX U
CIEIUANIMCTAX MO OTPACIISIM U PEruoHaM IO YKPYIMHEHHBIM TpynmnaM npodeccui,
BOCTPEOOBAHHBIX Ha pPBIHKE TpyAa; MHOTOE JIPyroe, 4YTO IO3BOJSET JIOCTUYHL
OCHH nocraBieHHbIX Uenen. sl JOCTUKEHHUS ATUX KOHUENTYaJIbHBIX IleJiei
HEOOXOAMMO  CJIeJIaTh  BO3MOXHBIM  TIOJIyYE€HHE arpapHoro oOpa3oBaHUS
OCY)KJICHHBIMM B MECTaX JIMIICHUS CBOOOJABI M B TIpPOIlECCe TMOJYYCHUS
0o0pa3oBaHUs UCTOJBb30BAHKE MOJYYECHHBIX 3HAHUM Ha MpPaKTUKE. B CBs3u ¢ aTUM
OCH1H CIENYET 3aKIIFOYUTh JIOTOBOPBI C PETHOHAIBHBIMU
CEJIbCKOXO3IMCTBEHHBIMHU YU€OHBIMH 3aBEICHUSIMU, IPUUEM HE3aBUCHMO OT MECTa
mucnokanm UK (cenbXo3mpoayKThl MOXKHO MPOU3BOAMTH Ja)XKe B YCIOBHUSX
BEYHOW MEp3JIOThI), M BBIKYNUTh JHOO apeHJ0BaTh NYCTYIOIIHUE 3EMIIU
CEJIbCKOXO3SMCTBEHHOT'O HA3HAYEHUS. B CIIOKHMBIIEHCS SKOHOMUYECKON CUTyalluu
MOKHO PEUIUTh 3a7a4i TPYJOYCTPOUCTBA IPaKaH MOCIe OCBOOOKIEHUSI U3 MECT
JUIIEHNS CBOOOIbI, BBECTH B CEJIHX03 000OPOT MyCTYIOIIHE 3eMJIH, HE YCYT'yOIsITh
KPUMUHOTEHHYIO OOCTaHOBKY B Meramojucax 0e3pa00THBIMU TpaKJaHAMHU,
OCBOOOJMBIIMMUCS W3 MECT JIMIIEHUS CBOOOABI, W 3HAYUTEIHHO COKPATUTh
rOCY/IApCTBEHHBIE 3aTPAThl HA COAEPIKAHKUE UCIIPABUTEIBHBIX KOJIOHUM.

B mpomecce oOyuenus u paboOThl Ha 3eMJe OCYXKICHHBIE OyayT
UCIIPABIATBLCS TOpa3ao ObICTpee, MOMEHSIOTCS MX KM3HEHHble npuopurtetsl. Ho
9TOOBI IO KOHIIA IOBECTH HAYATOE JEJIO MEPEeBOCIUTAHUS YEIOBEKa, HEOOXOIUMO
MOCJI€ OKOHYaHMsI OTOBIBAHUSI HAKa3aHUs OCTAaBUTh JAHHBIM 3€MEIbHBIN Yy4acTOK
3a JUIOM, TPYJIUBIIMUMCS HA 3TOM Yy4acTKe, B COOCTBEHHOCTH WJIM MPEIOCTABUTH
apeHJy Ha IpaBax JUYHOTO KpecThbaHCKOro xossiiictBa (wim K®K). Koneuno,

OpcaABApUTCIbHO, 3a TPHU MCCALlA A0 OKOHYAHHA CPOKAa HA3HAYCHHOI'O HAKa3aHMA





31

OCYXJIEHHOT'0, CIIEIyE€T CIPOCUTh O €ro J>KEJIIAHWU OCTaThbCS JKUTh Ha TAHHOM
y4acTKe M Jajblle WU XK€ M30paTh MHOE MECTO XUTEIhCTBa. MOXHO Oyner
nepeoopMuTh  JOrOBOP  apeHIbl  JTAHHOTO  3€MEJIBbHOTO  y4yacTKa  Ha
OCBOOOKIEHHOE JIUIIO WU K€ MPUCOCAUHUTH 3€MEJIbHBIN HaJel K UMEIOIEMYCs
3eMelIbHOMY (OHIY HAceJIeHHOro IMyHKTa. B 3TOM cilydae OCyXJAEHHbIE CMOTYT
MMETh JKHIIbE TI0CJIE OCBOOOXKIEHUSI M TpomnucaThCs B HeM. Ecinu Ha ydactke
paboTasi BeCh OTpSA, COCTOSAIIUM U3 OCYXKJICHHBIX, Y KOTOPBIX OCTaJUCh
CpPaBHUTENBHO OJIMHAKOBBIE CPOKH JO OKOHYAHHS OTOBIBAHMS HAaKa3aHUs, MOKHO
PaccMOTPETh BOIMIPOC O JOCPOYHOM OCBOOOKIACHUU OCYXKIECHHBIX BCEM OTPSIOM M
MIOMOYb CO3/1aTh CEJIbCKOXO3SIMCTBEHHBIN MTPOU3BOACTBEHHBIN KOOTIEPATHUB.

N3 ckazanHOrO B JaHHOM Maparpade MOKHO CJieJiaTh BBIBOJI O TOM, YTO BCE-
Takd MpopecCuoHAIbHOE 00YyUYEHUE UTPAET HEMAJOBAXXHYIO POJIb B UCIPABICHUU
ocykJeHHbIX. OHM camMu XOTAT OBJIAQJACTh HOBOM mpodeccreil W NPUMEHSTh
HaBBIKM TMPU OTOBIBAHUM HAKa3aHWs B BHJE JIMIIEHUS CBOOOABI, T.K. 3TO, BO-
NEPBBIX, IPUHOCUT UM 3apabOTOK, KOTOPBIA MOXKHO MOTPATUTHh HA CEMbIO, a BO-
BTOPBIX, «COKpAIaeT» TshKelble JTHU OTObIBaHWA. Tak ke, MOXKHO OOCYIUTH H
KOHKPETHYIO, BBIJICJICHHYIO TPOOJIEMY O X035HUCTBaX, HEOOXOAUMBI I€TaTU3alus U
KOHKPETHU3allMs OTJAEIbHBIX 3JIEMEHTOB MPOEKTa HA OCHOBE CYLIECTBYIOUIUX HOPM
U mpaBuil, peryiaupytomux gearenbHoctb OCHUH, ¢ yuderoM pacnonoxeHus
y4acTKa, €ro MECTOHAXOXKJICHHS, NPUPOJIHBIX M KIMMATUYECKUX YCIOBUH U
npyrux (akropoB. Pemienne sToro Bompoca TpeOyeT TOMOJHUTEIHHBIX
HCCIIEIOBAHUM, U €ro BHEApeHHE B Poccuu OKHO OCHOBBIBATHCS Ha PEATBHOM
OTBITE CTPOUTEIBCTBA TMOJCOOHBIX XO3SUCTB MOAOOHOTO THmHA. [loaTOMy
HEO0OXOIMMO CO3/1aTh B KAYE€CTBE IKCIIEPUMEHTA XOTsI OBl OJTHO TAKOE XO3SHCTBO U
W3YyYHUTh TOJIOKUTEIBHBIA W OTPULATENBbHBIM OnbIT. M B ciaydae nonaydeHusd
MOJIOKUTEIIBHBIX PE3yJIbTAaTOB CIIEAYET PACIHpPOCTPAHUTh €ro Ha OCTaJbHbIC

YUPCIKACHUA HCHHTCHHHapHOﬁ CUCTCMBbI CTPAHBI.
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3akiirouenue

Wtak, U3 BCero BhIIIECKAa3aHHOI'O MOKHO CJI€TaTh CJIETYIOIINE BbIBOIBI.

[IpaBo Ha oOpa3oBaHUE SBISIETCS OJAHUM U3 OCHOBHBIX M HEOTHEMJIEMBIX
KOHCTUTYLIMOHHBIX IpaB rpaxaaH Poccuiickon denepanuu.

YT0JI0BHO-UCTIONHUTENBHBINA KoJeKe Poccuiickoit denepanuu B craTbe 9
Ha3bIBaeT MoJiydeHue oOiiero obpa3zoBaHus, npodeccuoHarbHOE OOy4YEHUE B
KaueCcTBE OJHUX M3 OCHOBHBIX CPEJCTB HCHPABJICHUS OCYXXJICHHBIX U B CTaThX
108, 112 perynupyeT BOIPOCHI MOJYYCHUS OCYKICHHBIMU O0IIIero 00pa3oBaHus 1
npodeccuoHaIbHOr0 O0yUYEeHHUS.

Kaxxaplii oCy>XJIEHHBIN K JTUIIEHUIO CBOOO I 00s3aH TPYJAUTHCS B MECTax U
Ha paboTax, OMpPENeNIeMbIX aJIMUHUCTpAIlMeld HCIPABUTEIBHBIX YUPEIKICHHM.
AIMUHHCTpAIs ~ WCIPABUTEIBHBIX  YUpPeXKJACHUH  00si3aHa  TPUBJICKATH
OCYXJCHHBIX K TpPyAy C Y4YeTOM HX TMOja, BO3pacTa, TPYAOCIOCOOHOCTH,
COCTOSIHUSL 370POBbSl U, MO BO3MOYKHOCTH, CHELHAIBHOCTH, a TAKXKE HCXOAS W3
Hanmuuusg pabounx MecT. OCyXKIEHHBbIE NPHUBICKAIOTCA K TPyAYy B LEHTpax
TPYIOBOM alalTalluy OCYKJIECHHBIX U MPOU3BOJICTBEHHBIX (TPYAOBBIX) MAaCTEPCKUX
UCIIPABUTENBHBIX YUPEKACHHUM, Ha (pelepalibHbIX TOCYIapCTBEHHBIX YHUTAPHBIX
OPEANPUATUSAX YTOJIOBHO-UCIOJIHUTEIBHON CUCTEMBI M B OpPraHM3alUsIX HHBIX
OpraHU3allMOHHO-TIPABOBBIX  (OPM,  pACIOJIOKEHHBIX  Ha  TEPPUTOPHULX
UCIIPABUTENBHBIX YUPEXKACHUH U (WJIM) BHE HX, MPU YCIOBUM OOECIICUCHUS
HaJJIekKaled OXpaHbl U U30JSLUHN OCYXKICHHBIX.

[Topsimoxk  mOJMIydeHHS OCHOBHOrO  OOmIero oOpa30BaHHS  JIUIIAMH,
OTOBIBAIOIIMMHU HaKa3aHWE B BUJE JHIICHUS CBOOOBI, ycTaHOBIEH [lonokeHuem
«O0 yrBepxkaeHun llopsnka opraHuzaluu MOJYYEHHS HAYalbHOrO OOIIEro,
OCHOBHOTO OOIIETO M CPEeAHETro OO0IIero o0pa3oBaHUs JIMIIAMH, OTOBIBAIOIIUMHU
HaKa3aHWE B BHJIC JUIICHHUS CBOOOIBI», a Tak xe demepanpHbiM 3akoHOM «O0
OG6pazoBaHumMY.

[lopsimox ~ opranu3auui  NpoPEeCcCHUOHANBHOIO  OOy4YeHHs]  JIUIAMU,
OTOBIBAIOIIMMH HAaKa3aHWE€ B BHUAEC JHUIICHUS CBOOOJABI B HCIPABUTEIbHBIX

YUPCKACHUAX YCTAaHABIINBACTCA (beﬂepaJ'II)HI)IM OopraHom HUCIIOJTHUTEIILHON BJIacCTH,
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OCYIICCTBISIIONTUM (PYHKITMM 1O BBIPAOOTKE W peaju3alud TOCyIapCTBEHHOMN
MOJINTUKKM ¥ HOPMATHBHO-TIPABOBOMY PETYJIUPOBAHHUIO B cdepe HCIOTHEHUS
VJTOJIOBHBIX Haka3aHWH, W (enepanbHBIM OPTaHOM HCIIOTHUTEIBHON BIIACTH,
OCYIICCTBISIIONIUM (YHKIIMM 110 BBIPAOOTKE TOCYJApCTBCHHOW IIOJIUTHKH W
HOPMaTUBHO-IIPABOBOMY PETyJIUPOBAaHUIO B chepe 0O0pa3oBaHUsI.

Yro kacaeTcsi HOPMATHBHO - TIPABOBOTO OOECHEYCHHUS  CHUCTEMBI
00pa3oBaHHs OCYKICHHBIX, TO MOXXHO CKa3aTh, YTO CYIIECTBYET €IIe HEeMalo
HeopadOTOK B 3aKOHOAATENhHOW 0asze, a 3TO, B CBOIO OYepe/ib, HE TO3BOJISET B
MIOJTHOM 00beMe BOCTIONB30BATHCS OCYKJICHHBIM MPaBOM Ha oOpa3oBaHue. B cBs3u
C 4YeM, HEOOXOJMMO IIOCTOSHHO COBEPIICHCTBOBATh HOPMBI JICHCTBYIOIIETO
3aKOHOJIATEIbCTBA, YYHUTHIBAS MEXAYHAPOJHBIC IMPUHIUIIBI, OIMBIT 3apyOCKHBIX
cTpaH. Hampumep, CcyliecTByeT SIBHOC OTJIMYHME B IPABOBOM OOCCIICUCHHUH
oOpaszoBanus B Poccuu u 3a pyoexxom. CoBpeMEeHHAs TeHICHIIUS, KaK 3TO U OBLIO
NOKa3aHO BHINIE, CO3MaHHA B Poccuy HOpPMAaTHUBHBIX aKTOB B JTaHHOW 0OJIACTH
MCXOJIUT U3 WHCTUTYIIMOHATLHOW CTPYKTYPBI CUCTEMBI 00pa30BaHusi, 0003HAYCHHUS
GyHKOMIA yupeXIeHWH. A B 3amagHOW TpagWIMH aKIEHT JeiaeTcs Ha
yIOBJIETBOPEHHE  TOTPEOHOCTH  MHOTOOOpPa3HBIX  TpPyNI  MOTpedHTenei
00pa30BaTeIbHBIX YCIYT, Peallu3allii Ueu «00pa3oBaHHUE Yepe3 BCIO KU3HBY. [1o
CyTH, pa3pabaThIBalOTCSI 3aKOHBI O HEMPEPHIBHOM O00pa30BaHUM,  YICIISS
3HAYUTEIbHOC BHUMaHNE 00Pa30BaAHHUIO B3POCIBIX.

MHorue ucciieqoBareiay NMCHAUTSHIIMAPHON HAyKW OTMEYArOT, YTO Ha3pesa
HEOOXOMMMOCTh B CO3JJaHUM  €IUHOTO  3aKOHOJATEIBHOTO  JOKYMEHTA,
3aKPETUIAIONIETO TIPaBa JIHI, HAXOAIINXCA B MECTaX 3aKI0YeHUs. B HEM MOIDKHBI
OBITH COOpaHBI BOCIMHO BCE HOPMBI OTHOCUTENILHO MPAB OCYXJACHHBIX, KOTOPHIC B
HACTOsIIIIee BpeMsi pa3OpocaHbl IO pPa3HBIM JIOKYMEHTaM, M TIOPOM TIPOCTO
nyOomupytot apyr apyra. OIuH U3 pas3esioB yroJIOBHO-UCIIOIHATEIBHOTO KOJIEKCa
MOXKET PETYJIMPOBATH MOTYyYCHUE 00pa30BaHUS OCYKIECHHBIMU, U30JIUPOBAHHBIMHU
or obmectBa. Bmecte c Tem, menecoobpasHo chOpMyITUPOBATH B KOJEKCE
MPUHIMIBL, KOTOPBIE OTpaXajiu Obl OCHOBHBIE WJCH, 3aJ0KCHHBIC B
MEXIYHAPOIHBIX JOKYMEHTaX, OTHOCSIIUXCS K 3alUTe MPaB OCYXICHHBIX, B TOM

yucie B 00j1acTh 00pa3oBaHMUs.
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BBEJIEHUE

B nHacrosumii nepuos BpeMeHu 00opb0a ¢ MPECTYMHOCTHIO SIBISIETCS OJHOM
U3 BaXHBIX 3amad Poccuiickoro rocyzapcrsa. BaXHbIM IIpolecCyabHbIM
CPEACTBOM B CJIOXKUBIICHCS CUTyallUH CIENYeT CUUTATh JEATCIBbHOCTH OPraHOB
MPeABAPUTEILHOTO PacciieIOBaHUs B 1OCYACOHBIX CTaIUAX YTOJIOBHOIO MpoIlecca,
KOTOpasi TMO3BOJISIET cieaoBarento 3(PQGEeKTUBHO pacciaefoBaTb M PACKPHIBATH
IIPECTYILJICHHUS.

Ycnex 00pbObI ¢ MPECTYNMHOCTHIO B CYIIECTBEHHOM MEpE OIpEAeIIeTCs TEM,
HACKOJIbKO OBICTPO M MOJIHO OYJIET PACKPBITO KaXKJI0€ MPECTYIUICHUE, N300IMYEHBI
U TNIpelaHbl CyAy BCE JIMIa, BUHOBHBIE B €ro coBeplieHuU. [IpaBuiibHOE pelieHue
CJIE0BATEJIEM BOIPOCOB, BXOMAIIMX B IPEIAMET IOKa3blBaHUA I10 KaXIOMY
YTOJIOBHOMY [I€lly, BO MHOTOM IIPEIOIPEAEIAET 3aKOHHOCTh M CIIPAaBEIJIMBOCTD
cyneOHoro mnpuroBopa. VIMeHHO ciefoBarenb B IEPBYIO OuYe€pellb OIpenessieT
HaJIMYME COCTaBa M COOBITUS MPECTYIUIEHHS, [1OKa3bIBA€T BHUHOBHOCThH JIUIIA,
[IPUBJICYEHHOTO K YIOJOBHOW OTBETCTBEHHOCTH, OIPEIEIACT HOPUAUYECKYIO
OLIEHKY MpEeCTYIUIEHUs,, CyMMY HNPUYMHEHHOIO MaTepUalbHOIO yuiepbda M Tak
nanee.

OObeKTOM  HCCleAOBaHUs  SBISIOTCA  OOLIECTBEHHbIE  OTHOLICHMS,
CKJIaJIBIBAIOIIMECS B XOJI€ PEAIM3alMU CIIEA0BATEIIEM CBOMX IIOJIHOMOYNN, a TAKKE
[IPOLECCYAIBHOIO HA3HAYECHUS B YTOJIOBHOM CYAOIIPOU3BOJICTBE.

IIpenmeTroM HccileIOBaHMS — ABISIIOTCS  HOPMATUBHBIE AKThI, Hay4Has
JOKTpUHa B cdepe peanus3aliy YroJOBHO-NPOLECCYadbHBIX (YHKUUN H
ITIOJITHOMOYHMH CJIEIOBATENIEM B YTOJIOBHOM CYyJIOIIPOU3BOJICTBE.

Ilenpto KypcoBOM pabOTHI SBISIETCS WM3YYEHUE MOHATHS W YrOJOBHO-
IpoLecCyalnbHbIX (YHKIMI cienoBaTens, a TaKkKe pealn3alid OTIEIbHBIX
MOJTHOMOYHH CJIeI0BaTelNs B X0/I€ 10CYA€OHOr0 MPOU3BOCTBA.

3amayamMu KypcoBOU paOOThI SIBISFOTCS

1. [IpoBeneHne aHanu3a NOHATHSA «CIIENOBATENb» M YCTaHOBJIIEHUE

YTOJIOBHO-TIPOIIECCYANIbHBIX (DYHKIIUNA CIIEIOBATEIIS.





2. PaccmoTrpenne  momHOMOUMM  cienoBaTens M ONPEAEIICHHUE
CaMOCTOSITEJIbHOCTH CJIEA0BATENS B YTOJOBHOM CYAOIPOU3BOJICTBE.

3. PaccmoTpenne peanuzanuu MOJHOMOYME CIIEIOBATENsl B IIPOLECCE
JOKa3blBaHUST U TpU U30paHUU U TNPUMEHEHUU Mep MPOIECCyaTbHOTO
MIPUHYXKICHUS.

4, BrisiBnienue ¢opM B3aMMOJEWCTBUS CIEOBATeNsl C COTPYIHUKAMHU
NY B nocyned6HOM NpoU3BOICTBE.

MeTon0IOTHYECKYI0 OCHOBY HCCIEAOBAaHUS COCTABWIM JHUAJIIEKTUYECKUI
CUCTEMHBIN, OOIIEeCOIMOIOTUUECKNE U MpaBoBbie MeTonbl. Crenuduka o0beKTa
UCCIICIOBAHUSI  OMNpPEAENSAECTCS  HUCIOJB30BAHMEM  METOIOB  CPaBHUTEIBHO-
IPaBOBOTO, KOHKPETHO-COLIMOJIOTHUYECKOTO UCCIIEA0BaHU, a TaKXKe
craructnueckux gaHaelx @CHUH Poccuu.

HopmaTuBHYI0 OCHOBY KYpCOBOH PabOTBI COCTAaBHJIM HMCCIICIOBAHUS HOPM

Konctutyunu Poccuiickoit CDez[epauI/II/Il

, JEUCTBYIOIIETO YTOJOBHOIO KOJEKCa
Poccuiickoit CDGI[CpaHI/II/IZ 1 YTOJOBHO-TIPOLIECCYAJIBHOTO KoJieKca Poccuiickoi
denepanun’, OeiepanbHOro 3akoHa «O06 OIepaTHBHO-PO3BICKHON AesSTeTbHOCTU.

TeopeTndeckyro OCHOBY KypCOBOW pabOThl COCTaBWIM TPYIbl TaKHUX
y4eHBbIX-IOpUcTOB, Kak: B. A. AzapoB, M. H. besnenkuna, E. E. bocak,
b. 4. I'aspuiios, JI. B. Kazapunosa, A. 1. Kpusenko, 1O. K. SIkumoBuu.

KypcoBasi paGoTa cocTouT W3 BBEJEHUS, ABYX TIJaB, BKIIOYAIOUIUX MATh

Haparpa(bOB, 3aKJIIOYCHHA U CIIMCKaA HCIIOJIb30BaAHHBIX HCTOYHHUKOB.

! Koucrurymus Poccuiickoit ®enepanuu. IIpuHATa BCEHAPOAHBIM TOIOCOBAHHEM

12.12.1993r. (c yuérom nomnpasok k Koncrutynuu PO ot 30.12.2008 Ne 6-DK3; ot 30. 12. 2008.
Neo 7-®K3; ot 05.02.2014 Ne 2-®K3; ot 21.07.2014 Ne 11-®DK3) // Poccuiickas razera. — 1993. -
Ne 237; Cobpanue 3akoHogarenscTBa PO ot 4.08.2014 1. Ne 31 ct. 4398

2 YronosHblil kosieke Poccuiickoii @enepamuu (o1 24.05.1996 ., B pen. ot 29.08.2017r,;
¢ m3M. ot 26.08.2017r.) // CobGpanue 3akonomarenbcTBa PO — 1996. - No25. - ¢1.2954; 2013. -
Ne48. - cr. 6161.

% VYronosHo-nponeccyanbHbIii Kogeke Poccuiickoit ®eneparuu (ot 18.12.2001 1., B pex.
ot 05.12.2017 r.) // CobOpanue 3akononarenbctBa Poccuiickoit @eneparuu. — 2001, - Ne52 (u.1).
- cT. 4921; 2017. - Nel (u.1). — Cr. 46.





I'TABA 1. CTATYC CJIEJOBATEJIA KAK YHACTHHKA
YI'OJOBHOI'O CYAOITPOU3BOJACTBA

1.1. TIlonsaTHe n pyHKI UM caea0BATES

CrnenoBarelnb TPaJIUIIMOHHO CUUTAETCS (M (DAKTUUYECKU SIBJISIETCS) KIHOUEBOU
¢urypoit 10ocynedHOro yrojJoBHOTO NPOU3BOACTBA. VIMEHHO aHHBIA Y4YacCTHUK
YTOJIOBHOTO TMpollecca Ha MPEABAPUTEIBHOM JTalle €ro MPOM3BOACTBA HAJEICH
IIMPOKUM JIMANa30HOM BJIACTHBIX TMOJTHOMOYMM, TMO3BOJISIONIUX pEIlaTh 3aJauu,
TOCTABJIEHHBIE TOCYJAPCTBOM B 3TOH cepe MPaBoOXPAHUTENBHOM AesSTeTbHOCTH .,

B ct. 151 VIIK P® onpeneneHo, 4To pacciieJOBaHUE IO YyTOJIOBHOMY JI€NTy B
dbopme TpeaABAPUTEIHHOTO CIAEJACTBUS YIIOTHOMOYECHBI OCYIICCTBIISATh:

- cinepoBarenu CrneactBeHHOro komuteta Poccuiickoit depepauuu — 1o
YTOJIOBHBIM JieaM, yka3aHHbIM B 1. 1 4. 2 cT. 151 VIIK P®;

- clenoBaTeNM OpraHoB (QeaepaabHOM CoyKObl 0€30MacHOCTH — 110
YTOJIOBHBIM JiejiaM, YKa3aHHbIM B 1. 2 4. 2 cT. 151 VIIK P®;

- CIIEIOBATEJIM OPraHoB BHYTpeHHUX el Poccuiickon Penepauuu — IO
YTOJIOBHBIM JI€JIaM O MPECTYIUICHUAX, YKa3aHHbIX B I1. 3 4. 2 cT. 151 VIIK PO.

Ho nmnpomeccyanpHblii  cTaryc ciemoBaTesisi HE  3aBUCUT OT  €ro
BEJIOMCTBEHHOUN MPUHAJIE)KHOCTH, YTO MO3BOJIIET TOBOPUTh O PABHOM IPAaBOBOM
MOJIOKEHUU CJEAOBaTelIed BCEX BEJOMCTB B COBPEMEHHOM POCCHUHCKOM
YTOJIOBHOM CYJONPOU3BOJCTBE?,

CormacHo ct. 38 VIIK P® cinenoBarenb SIBISICTCA JTOJKHOCTHBIM JIHIIOM,
YIOJIHOMOYEHHBIM B TIpe/eliaX KOMIIETEHIIMU OCYIIECTBIATH MPEIBAPUTEIBLHOE
CJIECTBUE IO YTOJIOBHOMY JIEITY.

Bmectre ¢ tem m. 41 cr. 5 VIIK PO omnpenenser, 4yTto «cnegoBareib —

JOJDKHOCTHOC JIU1oO, YIIOJITHOMOYCHHOC OCYIICCTBIIATH npcaABaprUuTCIbHOC

! Asapos B. A. CienoBarenb Kak y4acTHUK COBPEMEHHOTO YrOJIOBHOTO Hporecca Poccuu
// Bectauk OI'Y. 2008. Ne83. C. 7.

2 bpbutsaxoB C.I1.: YYacTHHKH yroJOBHOTO CyIONpou3BojcTBa. IIpoleccyanbHblii craTyc
JOJDKHOCTHBIX JIMI] YTOJIOBHO-UCTIOJIHUTEIBHON CUCTEMBI : yueOHOe mocodue / KaHa. I0pUJl. HayK
C.I1. bpsursikoB. — HoBoky3neuk: ®KOY BO Kyszb6acckuit unctutyr ®CHUH Poccun, 2016.
C. 18.





CJIEICTBUE TI0 YTOJIOBHOMY JI€Ily, a TaKXK€ WHbIE MOJHOMOYUS, MPETyCMOTPEHHBIC
VIIK PD».

K wuHBIM, T. €. HE CBS3aHHBIM C MPOU3BOJCTBOM MPEIBAPUTEIHLHOTO
CJIEICTBUSI, OTHOCSITCS IIOJTHOMOYMS:

1) Tlo BO30YKICHHIO YTOJIOBHOTIO jeiia (C corjacus mpoKypopa);

2) Ilo mpou3BOACTBY JO3HAHMS,

3) Ilo moamepkaHUIO FOCYAaPCTBEHHOTO OOBUHEHHUS B CY/IC.

B oriauwume ot nmo3HaBartens, KOTOPHIM MOXET OBITh B IMPHUHIIMUIE JIHOOOE
JTOJDKHOCTHOE  JIMI0, KOTJa €My T[OpPY4YEHO MPOU3BOJCTBO JIO3HAHUS IO
KOHKPETHOMY JIeNly, CJeJOBaTeIb OJHOBPEMEHHO SIBJISETCS M JOJKHOCTHBIM
JUIIOM, W OPraHOM TMpeIBapUTENIbHOrO pacciienoBanus. OJHAKO YYaCTHUKOM
mpoiiecca €O CTOPOHbI OOBHMHEHMSI 110 KOHKPETHOMY YTOJIOBHOMY JIeNy
CJIeI0BaTelIb CTAHOBUTCS JIMIIb IOCJI€ TOr0, KaKk OH MPUHSI JEJI0 K CBOEMY
IPOU3BOACTBY.

[Io VIIK P® cunepoBarenb NPEACTaBICH KaK YYaCTHUK YrOJIOBHOTO
CYIOTpPOU3BOJICTBA CO CTOPOHBI OOBMHEHHMs, Hapsay C MPOKYpPOpOM,
PYKOBOIUTEIEM CIIEICTBEHHOIO OpraHa, J03HaBaTEIEM, OpPraHOM JIO3HAaHUS,
HAaYaJIbHUKOM OpraHa J103HaHus. VIHBIMU CJIOBaMU, C TOUYKH 3PEHUSI 3aKOHOJATEIIS
B HACTOSINEE BpeMs CleloBaTelb HajueleH (QyHKIMeHd OOBHHEHHS (YTrOJIOBHOTO
IpECIeIOBaHMs), C YEM LEJbIM psAJl aBTOPOB HE COIVIAIIAETCS. DTO CBSI3aHO C TEM,
yto 3ak0oH (cT. 6 VYIIK) Takxke HalennBaeT cCleIOBaTelis Ha BOCCTAHOBIICHHE
100GPOro MMEHH JIULI, He IPUYACTHBIX K COBEPIIEHHIO TPECTYILIeH I .

Haubonee pacnpocTpaHeHHOU SIBISETCA TOYKA 3PEHUS, COTJIIACHO KOTOpPOH
CJIeIoBaTelbh B YTrOJIOBHOM CYAOIMPOU3BOJICTBE COBMEIIACT HECKOJIBKO (DYHKITHH.
CornacHO 3TOW TOYKE 3pEHUsS CIEAO0BaTeNb, HAPSAY C 3aIUTON, OOBUHCHHUEM H
pasperieHueM Jena, OCYHIECTBIsieT (yHKIMI0 paccinegoBanus. Hekoropsie
MPOLIECCYAIUCTBHI 3TOT CIUCOK JAOMOJHSAIOT U APYTUMHU (DYHKIUSMH, HApUMEP

TaKMMH KaK: YIOJOBHOC IIPCCICAOBAHHUC, HCCIICAOBAHHUC 00CTOSITEILCTB Acia,

! Tenurucosa C.C. IlpoieccyaibHblii cTaTyc ciefoBarels Kak CyObeKTa YrOJNOBHO-
nporeccyanbHbIX oTHOIIeHHH // BectHuk OI'Y. 2012. Ne 3. C. 199





oOecrieueHne yJacTBYIOIIUM B JIeJIC JTUIIaM BO3MOXXHOCTH OCYIIECTBIIATh MX MpaBa
U T.JI.

Ha ©0a3e Teopum MHOXECTBEHHOCTH TPOIECCYaTbHBIX  (DYHKIIHIA,
HEKOTOPBIMHU aBTOPAMH TpejIaraeTcs Kiaccu@uKaIus mpouecCcyarbHbIX ()yHKITHHA
cilemoBaTeNs, BKJIIOYArOMas B ce0S  HMCCIEIOBATCIIbCKYI0, OOBHHUTEIBHYIO,
3aIUTHYIO, MIPEBEHTUBHO-TIPO(DHIIAKTHYECKYIO, UCITOJTHATEIbCKYIO,
KBa3UCYeOHYIO U IPHUOPUTETHO-IPOLIECCYANbHYIO™.

I[To wmuenuto A.b.ConoBeeBa u H.A.flkyOoBHua «mpeaBapuTeIbHOE
paccieioBaHUe SBSETCS OOIIUM HANpPABJICHHEM JEATEIBHOCTH CJIeIOBaTeNs, B
coJiepKaHre KOTOPOU BXOJAT (PYHKIUS YTOJIOBHOTO MPECIICIOBAHUS U PSIT IPYTUX
(GYHKIUA: HMCCIIeIOBaHUE OOCTOSITCIBCTB  JieJla, OOCCICUYCHHE YydYaCTHUKAM
IpEeIBapUTEITLHOTO paccieIoBaHus 170 npaB U 3aKOHHBIX
MHTEPECOBN» .,

YacTb yueHBIX CUMTAIOT, YTO CAMOCTOSTEILHON U €IMHCTBEHHON (yHKIHEH
cleoBaTeNsl B YTOJIOBHOM Ipoliecce SIBISIETCS pacclieJOBaHUE YTOJOBHOIO Jielia
(maroTcst U WHBIE Ha3BaHUS JaHHOW (DYHKIIMHU: MPOM3BOJCTBO NMPEIBAPUTEIHHOIO
CJIEICTBUS TIO YTOJIOBHOMY €Ny, BCECTOPOHHEE HCCIEIOBAHUE OOCTOSTEIHCTB
nena).

3ameTMM TIpU  3TOM, YTO TMpolleccyajbHas (DyHKIMS ciemoBaTess
JUTUTETTLHOE BPEMSI CPEIId HCCIIeIOBaTeNIel BhI3bIBajIa Ja W MPOAOIKACT CEroHs
BBI3BIBATH TIOCTOSIHHBIE NHUCKyccuW. M, Ha HamI B3I, 3TO MPOUCXOAHUT BIIOJHE
000CHOBaHHO, MOCKOJBKY CIEA0BATEINb JOHKCH BHIMOIHATD HCKITIOYUTENBHO OJHY
U TOINBKO €My CBONCTBCHHYIO IMPOIECCYaATbHYI0 (QYHKIHIO — (QYHKIHIO
paccienoBaHus Jena W TOpUTOM  TpenBaputenbHoe. CocpemoTodeHue B
JESTEIHHOCTH CJIEIOBATENST TPOTHUBOIIOIOKHBIX (DYHKIIMA TaKuX, Kak OOBHHEHHE,

3dlIUThI 1 Pa3spCIICHUC YI'OJIOBHOI'O OCJIA, ABHO IIPOTHUBOPCYUT 3aKOHAM JIOTHUKHU U

! Dyros H.IO. IpoueccyanbHble GYHKIMH CIeI0BATENs B COCTSA3ATEILHOM YrOJOBHOM
npolecce 1 0COOEHHOCTH UX pealu3aluu: aBToped. Auc.. KaHI. opua. Hayk. Boponex, 2012.
C. 8.

2 Conosbe A.B., SIky6osuu H.A. K Bompocy 0 KOHIENIHH MPABOBOIO OOECIIeUYEHHUs
(byHKIIMM yroyioBHOTO npecienaoBanus // CoBpeMeHHbIe MPOoOIeMbl YTOJIOBHOTO IpaBa, Ipoliecca
u kpumuHanuctuku. M.; Kemeposo, 1996. C. 50.





ncuxonoru. Iloatomy Hamu pasapenserca nozunus C.C. TenmurncoBoin, kortopas
numeT: «Ha cerogHamHui AeHb HET OJHO3HAYHOIO OMPEICICHUS TaHHOTO
MOHATHUS, HE pa3paboTaH MW HE pEerIaMeHTUPOBAH CTaTyC CIlEeJoBaTelsd, €ro
IpoLECcCyanbHOE HONOKEHUEN L,

OG6pamasich 1Mo ATOMY BONPOCY K MHEHHIO JIPYTUX U3BECTHBIX YUEHBIX, KaK
Hanpumep, B.B. I[llumanosckoro, P.J[. PaxynoBa m II.C. DibKuHA, TO MOHO
OTMETHUTh, YTO HET U HE MOKET OBITh TAKMX YTOJIOBHO-TIPOLIECCYATbHBIX (DYHKITUH,
KOTOpble OBl «OCYIIECTBISUINCh B PAaBHONW Mepe pPa3IUYHBIMH CYObEKTaMHU
YTOJOBHO-TIPOLIECCYANIBHOW ~ I€ATENIBHOCTH. ....KaXK/IbIi YYaCTHHK YTOJIOBHOTO
mpolecca  OCYIIECTBISIET  CBOKO, MPUCYIIYKD  TOJBKO €MY  YIOJIOBHO-
polecCyalibHYI0 QYHKITHIO». B CBSA3U ¢ 3TUM 1O TTporieCCyalbHBIMHU () YHKITUSIMHU
OH MOHUMAaJI OCHOBHYIO MPOIECCYyaIbHYI0 00513aHHOCTh, B KOTOPOU «IIPOSBIISAETCS
[JIABHOE HAa3HAYEHHE M OIpEeAeNseTcs MpoLeccyalbHas poOJIb KaXAOro Hu3
YYaCTHHKOB IIPOIECCan?.

Hame cyxnenue mnomHocThrO cormacyercs co B3rsgoM B.B. Kosonko,
KOTOPBIA  CUMTAET, 4YTO  «BBIJEJIECHHE B  JICITEIBHOCTH  CJIEJA0BATEIS
IPOTUBOMOJIOKHBIX (PYHKIIMH: OOBMHEHHMS, 3allMTHI, pa3pelIeHUs] YTrOJOBHOTO
nena (M.C. Crporosuy, B.Il.Haxumosn, N.JI. IleTpyxuH u ap.) NpOTUBOPEUUT
JIOTHKE M TICHXOJIOTUH YeJIOBEKay®,

Pazgensis naHHyr0 MO3WMIMIO HAa3BAaHHOTO aBTOpa, Mbl IOJAraeéM, 4YTo
byHKIMS cneaoBarens M0JDKHA OBITH 3aKIII0U€HAa UMEHHO B paccienoBanud. [lpu
5TOM MbI TOJIHOCTBIO BBIPAXKAEM COJUIAAPHOCTb C TEMHU, KTO CUMUTAET, YTO
OTHECEHUE  CleAoBaTessi K  CTOPOHE,  OCYIIECTBIAIOIIEW  YrOJIOBHO-

nporeccyaibHyl0 (QYHKIMIO OOBHHEHHS, HE COCTOSATENIbHA, TMOCKOJIbKY OHa

npuaacT ACATCIbHOCTH CJICIOBATCIIA OI[HOCTOpOHHI/Iﬁ XapaKTep. CJ'IGI[OBaTe.TIB, 10

! Tenerucosa C.C. YronoBHo-TponeccyanbHble (pyHKIMU CIEN0BATENs M UX MECTO B €r0
nearenbHOCTH //BectHuk OpeHOyprckoro rocygapctBeHHoro ynusepcurera. 2011. Ne3. maprt.
C.149.

2 Illumanosckuit B.B. K Bompocy o mnpoleccyanbHOl (yHKIMH clefoBaTens B
coBpeMeHHOM yrojoBHOM mporiecce// [IpaBoBenenue.1965. Ne2. C.24.

% Komoako B.B. VYrosnopHo-TipoleccyanbHas (GYHKIMS pacciefoBaHus. ABTopedepar
JIFICC. HA COMCK. Y. CT. K.10.H. Yensounrck— 2013. C. 17.
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CYTH, IOJKEH BBITIOJIHATH YTOJOBHO-MIPOIECCYATbHYIO (DYHKIIMIO pacClieIOBaHMUS,
a He OOBUHEHHE.

[lonaraem, 4yTo OOBEIUMHEHHME BCEX HA3BAHHBIX BBINIC (DYHKIUNA B JHIE
OJIHOTO CYOBEKTa JIOKa3bIBaHUsI SIBISCTCS HEJOTHYHBIM, MOCKOJIBKY CJI€I0BaTEINb
HE MOKET OJJHOBPEMEHHO OOBHHSTH, 3aIIMINATh U pa3pemiaTh Aeno. BBumy 3toro
MbI CKJIOHHBI TPUCOEIMHUTHCS K MHEHHIO TEX UCCIEA0BATENEH, KOTOPBIE CUUTALOT,
YTO CJIEA0BATENb JOJKEH BBIMOJHATH TOJBKO OJHY, MPUCYIIYI0 €My YrOJOBHO-
polecCyalibHYI0 (YHKITUIO - (PYHKITUIO paccie0BaHus.

Takum oOpa3oM, JEATENBHOCTb CJIE0oBaTelsl TPU  OCYIIECTBICHUH
JIOKa3bIBaHUsI HAIpaBJieHa HE TOJbKO Ha HM300JIMYCHHE JIMIla B COBEPIICHUU
NPECTYIUICHWS, HO W Ha YCTAHOBJICHHUE OOCTOSTEILCTB, HCKIIOYAIONINX
PECTYMHOCTh U HAKa3yeMOCTh JECSHUS, CMSTUAIOIINX HaKa3zaHUe O0OCTOSATENbCTB,
KOTOpPBbIE MOTYT TIOBJIEYh 32 COO0M OCBOOOXKICHUE OT YrOJIOBHOM OTBETCTBEHHOCTH
u HakazaHus (1. 6-8 ct. 73 YIIK P®). Kpome 3TOoro, HecCMoTpsi Ha OTCYTCTBUE B
VIIK P® mnpsMoro ykazaHus O HEOOXOJWMOCTH BCECTOPOHHEIO0 M IIOJHOTO
pacclieioBaHus YIOJOBHOTO Jielia, TaHHOe TpeOOBaHUE BBHITEKAET U3 aHAIN3a HOPM
VIIK P®, a BCeCTOPOHHOCTh W MOJHOTA HE MPEAINOIAraloT TOJbKO IEATEIbHOCTH
no peanu3anuy (QYHKIHH YTOJOBHOTO TipecienoBaHusi. CkKa3aHHOE MO3BOJISIET
KOHCTaTUPOBaTh, YTO CJIEOBATENIb BBIMOJHAET CHEIUPUYECKYI0 (YHKIHIO —

paccCiICIOBaHUA.

1.2. TlosHOMOYMS cJIeA0BATENS U €r0 MPOoIecCyaATbHA CAMOCTOATEIbHOCTH

CrnemoBarenb,  BBICTYNass  OJHUM M3  YYaCTHUKOB  YT'OJIOBHOTO
CyJIONTPOM3BOJICTBA, NPHU3BaH peIIaTh BaXKHYI M OJHY W3 TJABHBIX 3ajad
rocymapctea — Oopwrba ¢ mpectynmHocThio. Cyna, obnamas mporeccyaibHON
CaMOCTOSITEILHOCTBIO BBIHOCHUT HMTOTOBOE pEIIeHHEe, ONHpasch Ha pe3yJbTaT
paboTel cnemoBatens. J[as aTOro cimemoBarens HAISIWIM IPOIECCYabHOM

CaMOCTOATCIABHOCTBIO. HpOLIeCC}IaJIBHaH CaMOCTOATCIABHOCTL CJIICOOBATCIII MMCCT
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BAXHOE M OCHOBHOE 3HAUEHHE MJIA pacciefoBaHUs YroJOBHOro Jena. B cBoro
ouepenb TMpoleccyalbHas CaMOCTOSITEIBHOCTh CIEOBATENsl HUCCIENYEeTCsS W
aHAJM3UPYETCSd  YYEHBIMH HA  MPOTSDKEHMH  MHorux  JeT. [IpoGnema
MPOIIECCYATbHON CaMOCTOSITEILHOCTH  CIIEJIOBaTeIsl B YIOJIOBHOM IIpoliecce
SABJISIETCS OJHOM W3 BaXHBIX TMpobsieM. B HacTosimee BpeMsi BOIPOCHI
OTHOCHUTEJIBHO TOHATHS TPOILIECCYAIbHOM CaMOCTOSITEIBHOCTH CIIEIOBATENS U
MIPE/ICJIOB €€ OrPaHUYCHUST OCTAIOTCS OTKPBITHIMH.

OnHu  aBTOPHI CUMTAIOT, YTO OHA 3aKJIIOYAETCS B CAMOCTOSTEIIHLHOM
OPUHSATAU TPOIECCYATbHBIX PEIICHUN, HE3aBUCUMOCTHU TPU HAIMpPaBICHUHM XOJa
paccieoBaHUs,  OJHAKO  OTMEUAlT, YTO  Takas  CaMOCTOSITEIbHOCTb
OTPAaHUYUBACTCSl PA3IUYHBIMU CYOBEKTaMH YTOJIOBHOTO CYyAONpou3BojacTBa. Ilo
MHeHnio A.P. BaprtanoBa, mpolieccyasibHasi CaMOCTOSTEIBHOCTh CIeOBaTEIs —
3TO CaMOCTOSITEIBHOCTh TIPU TPUHSATUM TIPOILIECCYATbHBIX PEIICHUH U TIpU
IIPOU3BOJICTBE  NPOILIECCYANIbHBIX  JIeWCTBUU. JlaHHas  caMOCTOATEIBHOCTH
OTpaHUYUBACTCS B TEX CIydasx, Korja JJIs MPOU3BOJCTBA KAKUX-IMOO NEUCTBUMN
Heo0X0MMO cyeOHoe pemenue’.

CornacHo MO3UMLMHM  APYTHUX  aBTOPOB, OCHOBOM  IpOIECCYyalbHOM
CaMOCTOSITEILHOCTH CJIE0BATENIS SBISETCS HATMYKE Y CJICI0OBATENSI BOBMOXKHOCTH
OTCTaWBaHMsI ~ CBOEro  pemieHus.  J[aHHOro  MHEHHS  MPUIIEPKUBACTCS
A.A. MyxunaunoB. Omnpenelnsisi TOHATHE «IpoliecCyalbHasi CaMOCTOSTEILHOCTD
clieoBaTelIs», OCHOBHBIM KOMIIOHCHTOM OH CUHMTAaeT BO3MOJXKHOCTH OTCTAaWMBaTh
COOCTBEHHOE pECIICHHE, TPUHATOC HAa OCHOBAaHWU JCHCTBYIOIIETO 3aKOHA H
BHYTPEHHETO yOeXKICHHUS. Onun u3 3JICMECHTOB npoleccyaibHON
CaMOCTOSITEILHOCTH CJIEJIOBATENIsl - 3TO €ro MpaBo Ha OO0KajloBaHWE YKazaHUU
PYKOBOJMTENS CIEICTBEHHOTO OpraHa B Cily4ae, €ClIM ClieIoBaTeIb HE COIJIaceH C

HI/IMI/I2 .

! Bapranos A.P. IIpo6GrneMbl mpoleccyanbHONH CaMOCTOATENLHOCTH CJe0BaTeNs Mo
VIIK P® : aBroped. nuc. kani. opua. Hayk. Kpacnonap, 2012. C.22.
2 MyxummHoB A.A. YroJ0BHO-TIpOlleCCYyalbHas CaMOCTOSTENBHOCTh CJeJ0BaTeNs B

csete TpeboBanuii HoBoro YIIK PecnyOnuku Tamxukucran / Poccuiickuii cnenoBarens. 2012.
Ne 4. C.42.





11

OnpeneneHHbIl MHTEpPEC MpeAcTaBisieT U Touka 3peHuss X. b. beruesna,
CUUTAIONIET0, YTO KATErOpHUsl MPOLECCYaTbHONM CAMOCTOATEIBLHOCTH CJIEIOBATENS
03BOJISET YTOUYHHUTE €r0 MPOLECCyallbHBII cTaTyC?,

CyliecTByeT U AMaMETPAIBLHO NPOTUBOIOI0KHAS TOYKA 3PEHUS Ha TAHHYIO
npobnemy: no mMuenuto B.H. Kanunkuna, B.H. I'puropseBa u A.B. [loGenkuna
TaKo€ JOJDKHOCTHOE JIMIIO, KaK CJieJoBaTelib, COBCEM HE MOXET 00J1a1aTh
MPOIIECCYAIbHOM CaMOCTOSITEILHOCTRI0. OHU CUUTAIOT, YTO 3TO OOYCIOBJIEHO
MOCTOSIHHBIM ~ BEJOMCTBEHHBIM  KOHTPOJIEM CO  CTOPOHBI  PYKOBOJMUTENS
CIEJCTBEHHOIO OpraHa M MPOKYPOPCKUM HAA30pOM 32  JIEITEIbHOCTHIO
clie10BaTes>.

Ho mpu Bcem MHOroo0Opasuu TO3WIMH  aBTOPOB  OTHOCUTEIBHO
MPOLIECCYAIIBHOM CaMOCTOSITENLHOCTHU cienoBarensa noyioxkenus YIIK PO no cux
Op HE COJEpP)KAT 3aKOHOJATEJIBHOTO OIpEIeNICHUsl, OrPaHUYMUBASACH JIUIIb
HECKOJIbKUMH HOPMaMH, YIIOMHUHAIOIIUMHU O €0 CAMOCTOSITEIIbBHOCTH.

B cootBerctBuu ¢ n. 3 4. 2 ct. 38 VIIK P®, cnenoBaTenb ynoJaHOMOYEH
CaMOCTOSITEJIbHO HAINpaBJsAThb XOJ pacclieIOBaHMs, NPUHUMATh pPELIEHUE O
IPOU3BOJACTBE CIIEJCTBEHHBIX W HWHBIX MpPOLECCYalbHbIX JAeicTBUiA. (OIHaKO
3aKOHOJATENb Cpa3y JK€ OroBapHUBaeT, YTO M3 JAHHOTO MpPaBWJIa MOTYT OBIThH
cIenaHbl MCKJIIOYEHHUS, €CIIM B COOTBETCTBHU C YTOJOBHO-NPOLECCYaTbHBIM
3aKOHOJATEIbCTBOM IMPOU3BOJCTBO TOTO WM HMHOIO MPOLECCYATbHOTO ACHCTBHS
BO3MOXHO TOJIbBKO C CyIeOHOTO pa3pelieHuss WIH COTJIacus PYKOBOIUTEIS
CJIEACTBEHHOI'O OpraHa.

Tak, c y4ETOM PSMOM CITy»XeOHOM (aAMUHUCTPATUBHOM ),
JOVCLUIUIMHAPHOW, OPraHU3allMOHHOM M WHOW 3aBHUCUMOCTH CIIEJIOBATENS OT
PYKOBOAMTENS CJIEACTBEHHOIO OpraHa, IMOCIEAHUNA B COCTOSHUU PEAJIbHO

AUKTOBATb CJIICAOBATCIIIO «HYJKHBIC)» PCIICHHUA II0 HaxoaAmemMyCsa B €TI0

! Berues X. Bb. Peanu3auus B COBpPEMEHHOM YTOIOBHOM CyIOMpOM3BojCcTBE Poccun HOpM
IIPOLIECCYaTIbHOM CaMOCTOATEIBHOCTU CIIENOBATEN: TUC. ... KaHI opua. Hayk. — KpacHonap,
2015. - C.215.

2 Cwm.: TIpuropwes B.H., Ilo6emxun A.B., Kamuaun B.H., Ilpoueccyanbhas
pernamMeHTanusi IpeaBapUTeNbHOIO paccieqoBaHusi B pesynsrare pedopmsr 2007 1. //
T'ocynapctBo u npaso. 2008. Ne6. C. 48.





12

MPOU3BOJICTBE YroJOBHOMY Jneny. Otcioja clienyeT, 4To MpolleccyaibHas
CaMOCTOATEIBHOCTD CIIEOBATENS IBHO YTPAYUBACTCA .

[IpaBna, HecorjacHbIi € TaKUMHU YyKa3aHUSIMHU CJEJOBaTelb BIIpaBe, B
cootBerctBUM ¢ 4. 3 cr. 39 VIIK P®, o6xkamoBaTh HX «PYKOBOAUTEIIO
BBIIIIECTOSIIIIETO  CJICICTBEHHOTO opraHa». (OJHaKo MOXHO C YBEPEHHOCTHIO
CIIPOTHO3UPOBATh PEAKIMIO PYKOBOJIUTENS «BBIIIECTOSIIETO CIEICTBEHHOTO
opraHa» Ha BO3paXEHUs CJEIOBATENSl CBOEMY HEMOCPE/ICTBEHHOMY HAYaJIbHUKY.
C ydeToM Hamie MEHTAJIBHOCTH, KOPIIOPATUBHOTO MBINLJICHUS  OTpsija
PYKOBOJUTENEH CIEICTBEHHBIX OPTraHOB, HAJIMYUS KECTKUX CYOOpPIUHAIIMOHHBIX
OTHOIIICHUM «BBIMIECTOSANINNA HadyaJlbHUK» CKOpPEe BCETO MOJTBEPIUT pPEIICHUE
HUKECTOSIIIETO.

Kpome toro, u3z cmeicia n. 5 u. 2 cr. 38 VIIK P® u n. 5.1 u. 2 ct. 37
VIIK P®, HanpammBaeTcss JIOTUMYHBIA  BBIBOJ, YTO  MPOLECCYaAIbHAs
CaMOCTOSITEILHOCTD CJIEJIOBATENSI MOXKET OBITh OrpaHUYEHa MPOKYPOPOM, KOTOPBI i
HE TOJLKO BIIPaBe OTMEHUTH IIOCTAHOBJICHHWE CJIEJOBATENIsI O BO30YKICHUM
YrOJOBHOTO JeJla, BEPHYTh YTOJIOBHOE JIE€JIO CJIEJOBATENIO IS MPOU3BOJCTBA
JIOTIOJTHUTENIBHOTO CJICICTBUSI, M3MEHCHHs 0o0beMa OOBHHEHHMS, KBaTU(UKAIIUU
JEUCTBUM OOBHHSEMBIX HJIM TEPECOCTABIICHHUS OOBHHUTEIBLHOTO 3aKIIIOUCHUS H
YCTPAHEHUS BBISBICHHBIX HEJOCTATKOB, HO M MOXET HMCTpeOOBaTh M MPOBEPSTH
3aKOHHOCTh M1 00OCHOBAaHHOCTH PEIICHHUH Cie0BaTeNs 00 OTKa3e B BO3OYKICHUH,
MPUOCTAHOBJICHUH WJIM TPEKPAIICHUH YTOJIOBHOTO JieJla M NMPUHUMATh 10 HUM
peuienue B coorBercTBUU ¢ YIIK PO.

Pasmpinisis 0 mpaBOBOM TOJIOKEHUHW CJIENOBaTelsl B OTEUYECTBEHHOM
JTOJIOBHOM TIpOIlecce, HaJa0 WMETb B BHAY, YTO €ro JICHCTBUTEIIbHAS
HE3aBHCHMOCTh — 3TO OTHIOAL He (peTwin, a 1ocTaTodHO 3P(PEKTUBHOE CPEACTBO
00BEKTUBHOTO, TIOTHOTO W BCECTOPOHHETO PACCIICIOBAHUS YTOJIOBHOTO Jefa, 0e3

4Cro HCJIb34A U ITIOMBICIINTDL O 3aKOHHOM UM CIIPABCAJIMBOM €I'0 pa3pCLICHNH.

! 3010 A.JO. IlpomeccyanbHas CaMOCTOSTENBHOCTh CIIEOBaTeNs KaK ero MpaBOBOE
cocrosiune // Bectauk Kazanckoro topunmdeckoro mactutyra MBJ] Poccun. 2017. Ne 1 (27).
C.17.
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B cBi3M C 3TUM  MOXHO TMPEANOJIOXKHUTH CICAYIOUIME BapHAHTHI
3 PEKTUBHOTO YKPEIUICHHS MPOILECCYaIbHOM CaMOCTOSITEIbHOCTH POCCUICKOTO
CJIE10BATEIA.

Chavana ciegoBatelisi HY’KHO U3BATh U3 COCTaBAa YYACTHUKOB YTOJIOBHOIO
CYJIOITPOU3BOJICTBA CO CTOPOHBI OOBUHEHUSI, OCBOOOJAUTh OT MPOIIECCYAIbHOTO U
aIMUHUCTPATUBHOTO MOTYNHECHUS PYKOBOJIUTENSIM CJIEICTBEHHBIX
NOApa3/IeJICHUH, 4YTO MPEANoJaraJoch cAeiaTh, HCXOAd U3 NPEeANUCaHuil
Konnenmuu cynebnoit pedopmer B Poccuiickoit denepannu. Ho »3tu mepnl He
JaayT TMOJIOXKUTETbHOTO A dekra Oe3 MpaBoBOM, OpraHU3aIlMOHHOM, (PUHAHCOBOH,
MOJIMTUYECKON MOJJIEPKKUA CO CTOPOHBI BBICIIMX T'OCYIApCTBEHHBIX OpraHoB. B
ATOM CBSI3U 3aCIyKHUBAIOT MPUCTATILHOTO BHUMAHUS TIPEIOKEHUS 00 YKPETUICHUU
Ha KOHCTUTYLIMOHHOM YPOBHE MO3MIIUN POCCHUICKOTO CJIEA0BATEINSl, O MPUHATUU
@denepalibHOTO  KOHCTUTYUMOHHOTO 3akoHa «O cratyce ciegoBaTeiss B
Poccuiickoit ®epepanmm». Urto xe kacaercs YIIK P®, to, Ha Ham B3risj,
YMECTHO CJIENOBATEINI0, 10 AaHAJIOTMU C CYIAOM, IMOCBATUTH CAMOCTOSITEIIBHYIO
IJ1aBy KOJEKCa, IMPEAyCMOTPEB B HEM IMOJHOMOYMS CJEHOBATEIsl, TAPAHTUU €T0
IPOLECCYAIBHOM CaMOCTOSITEJIbHOCTH, BBICTPOUTH IOPUIUUYECKYIHO CXEMY €ro
B3aMMOOTHOILIEHUH C CYyJIOM, IIPOKYPOPOM, PYKOBOJIMTEIEM CIIEICTBEHHOIO
opraHa W OpraHoOM JO3HaHUS W, TaKUM O0pa3oM, YETKO OMPEAeNUTh CTaTyC
poccuiickoro crieaoBaTenst,

[IpomeccyanpHas CcaMOCTOSITENBHOCTD CJENOBATENS TMPEACTABISIET COOOM
pAl €ro IpOUECCYalbHBIX IIOJHOMOYHM, KOTOPBIM OH BIIPABE IPUHUMATH
CaMOCTOSITEIBHO, ONHUPASCh HA 3aKOH, W SABJISETCS OAHOM W3 TJIABHBIX
XapaKTepUCTHUK €ro CTaTryca, HEOOXOAMMBIM YCIOBHEM YCIEIIHO MPOBEAEHHOTO
MPEIBAPUTEIBHOTO  PACCICIOBAHUA M NPEACTABISIET PEAJbHYK) TapaHTHIO

3aKOHHOCTU U 000CHOBAHHOCTH MPMHMMAEMBIX UM TIPOLECCYAIbHBIX PEIeHHIT>.

!Azapos B. A. CnefoBatenn Kak yJaCTHUK COBPEMEHHOTO YTOJIOBHOTO Ipolecca Poccun
// Bectauk OI'Y. 2008. Ne83. C. 8.

> BenmepuuxoBa M.II., UYepneimos B.H. IlpoueccyanabHas —CcaMOCTOSATEILHOCT
cienoBarens // CoBpeMeHHOE COCTOSIHUE U IYTH pa3BUTUs Hayku XXI| Beka: cOOpHUK cTareil 1o
uToraM MeXIyHapOoJHOW HaydyHO-TIpakTH4Yeckoil KoHgepeHuuu. — Yda: M3a-Bo AreHcTBo
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[IponieccyanbHas CaMOCTOSTENBHOCTD CIIEIOBATENS BBIPAXKAETCSA B PELLICHUN
UM Pa3HOOOpPA3HBIX BOMPOCOB, KAacaloOLIUXCs paccienoBaHus. Bce Bompockl, 1o
KOTOPBIM CJIEJIOBATENIb MPUHUMAET CAMOCTOSITEIbHOE PELICHUE COAEPXKATCA B 4. 2
ct. 38 VIIK P®. Tak, HanpuMmep, CIEA0BATENIb NMPUHUMAET CaAMOCTOSATEIHLHOE
pemieHre o0 BO30YXKJIEHHWM YrOJIOBHOTO J€fla; NMPUHUMAET YrOJIOBHOE [El0 K
CBOEMY IIPOU3BOJICTBY; BBIIBUTAET BEPCUU U UX aHATU3UPYET U JIp.

CnenoBaresnb B mpoliecce cBoel pabOThl OCYILECTBIISET CBOIO ESITEIbHOCTh
[0 PacCiICJOBAHUIO M PACKPBITUIO MPECTYIUICHUS CaMOCTOSITENIBHO B CTPOIOM
COOTBETCTBHH C 3aKOHOM. B CBOIO odepenp mpoueccyaigbHas caMOCTOATEIbHOCTD,
KOTOpasi €CTh y CJIEAOBATENS, HAKIAABIBAET HE TOJIBKO €ro MPaBO CAMOCTOSITEIBHO
HaIMpaBJIsATh XOJ PACCIEIOBaHUS W TMPUHUMATh COOTBETCTBYIOIIME PEIICHUS B
paMKax yroJOBHOTO J€jla, HO W HakKJIaJblBA€T HA HEro OTBETCTBEHHOCTh 3a
COBepILEHHbIE UM JeiCTBUS B IIPOIEcCe pacciieJ0BaHus .

Ha npoueccyanbHyr0o CcaMOCTOSTEIBHOCTh  CJIENOBATENS  CYLIECTBEHHO
BIMSIOT BEJIOMCTBEHHBIH U CYNEOHBIM KOHTPOJIb, a TakXe MPOKYPOPCKUIA
HaI30p%, KOTOphIE OrPaHMYMBAIOT €0 CAMOCTOATENHLHOCTh B paMKax 3akoHa. B
TaKUX YCIIOBHSIX CIEHOBATENI0 KpAaliHE CI0KHO PEANN30BaTh BO3JIOKEHHBIE HA HETO
3aJa4d 0 TMPUHIATHIO CAaMOCTOSITEJIbHBIX IPOLECCYaJbHbIX pEUICHUA U
CaMOCTOATEILHOMY MPOU3BOACTBY MPOILECCYATbHBIX ACUCTBHM. Ha mpakTuke 31O
OPUBOAUT K HAPYLIECHUSIM MPAaB MHBIX YYACTHUKOB YTOJOBHOI'O CYJIOINPOHU3BOJCTBA
Y 3aTSTUBAHUIO MTPOLIECCYATbHBIX CPOKOB.

OnHako, OrpaHUYEHUE MPOLIECCYaATbHOM CaMOCTOSTEILHOCTU CJIEIOBATEIIS
TaK)K€ CYIIECTBEHHO HEOOXOIWMO, TOTOMY 4YTO YYaCTHUKH YTOJOBHOTO
CYJIONIPOU3BOJICTBA MOTYT OBITh HE COTJIACHBI C TE€M WJIM HHBIM PEIICHUEM,

MPUHATBIM B paMKax pacciefnoBaHus cienosarens. B cBasu ¢ stum YIIK PO

MEKIyHApOAHBIX HccienoBanui, 2017. - C. 298.

! Vianos B.B. CaMOCTOATENBHOCTh U HE3aBMCUMOCTh CIIEIOBATENS TIPH OCYLIECTBICHUH
MPOIECCYATIbHBIX IOJHOMOYHMI B YrOJIOBHOM cynonpou3BojctBe // BectHuk Boctouno -
cubupckoro unctutyra MBI Poccun. — 2012. - Ne2 (61). - C. 1.

> Beuykos A.3. IlpoueccyanbHas CaMOCTOATENBHOCTh cleOBaTeNs M CyleOHbIi
KOHTPOJIb 32 IPEABAPUTEIbHBIM paccienoBanueM // [lomutemMaTnueckuil ceTeBON AIEKTPOHHBIH
HayuHbIH xypHas KybaHCKoro rocynapctBeHHoro arpapHoro ynusepcurera. — 2014, - Nel03. —
C. 1.
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npefycMOTpeNl TPaBO BCEX YYACTHUKOB YIOJNIOBHOTO MpoIiecca 00KanoBaTh
JEWCTBUS CIIeIOBATES .

TakuMm o6pa3oMm, TNpoLeccyalbHas CaMOCTOSTENLHOCTh — CJIE0BATENs
NpejicTaBIsAeT co00M NPUHATHE UM CaMOCTOSATENILHBIX PEIICHUH O HANpaBIEHUU U
X0jle MPeaBapUTENLHOIO CIEACTBHS, 3a MCKIIOUEHHEM, KOTa Ha MX IPOBEJCHHE
TpebyeTcs corjacue pyKOBOJAMTENs CIEJCTBEHHOIO OpraHa WiaM cyia. Jlumenue
ce/ioBaTeNs TPOLECCYalbHON CAMOCTOSTENLHOCTH MOMKET HAHECTH yIiepo
paccleI0OBaHUIO TIPECTYIIEHNS, BBIPAKAIONINICA B CHMKEHHH >()(PEKTHBHOCTHU
PacKpBITUS. M paccieloBaHMsl MNPECTYIUIEHUs, a, CJIeJ0BAaTeNbHO, U CHHU3UTH
>ddexTuBHOCTE  paboThl  chenopareneil. IloJgHOe JMINEHHE — CleJOBATENs
TpolecCcyanbHOM CAMOCTOATENLHOCTH MOXKET MPUBECTH K TOTYyYEHUIO OOIIECTBOM
TaK HAa3bIBAEMBIX «KAPMAHHBIX CJIeN0BaTeNei», T.e. TAKUX CJe0BaTeNei, KOTOphIe
IIEMMKOM M TONHOCTBIO OYyAyT 3aBUCETh OT TNPHUHUMAEMBIX pelIeHHil ero
PYKOBOJCTBOM, 4YTO MOMKET ONpEJeNeHHO CKa3aThcs Ha BCeil CTPyKType
MPAaBOOXPAHUTENBHBIX ~ OPraHoB B IEJIOM. Be3  mpomeccyanbHOif
CaMOCTOSTENILHOCTH CIIEZ0BaTedb HE CMOKET PEaln30BHIBATH CBOM MOTHOMOUHS,

PEeyCMOTPEHHBIE 3aKOHOM, B TIOJIHOM 00BbeMeE.

! Benepuuxona M.II., Uepnsimos B.H. Ykas.cou. C.300.
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I'JIABA 2. PEAJTU3ALMSA CJIEJOBATEJEM OTAEJBHBIX
MOJIHOMOYMIA B XO/IE JOCYAEBHOI'O MPOU3BOJCTBA

2.1, IlotTHOMOYHA cJIeI0BATEJIS PU OCYLIECTBIEHUH I0KA3BIBAHUS

OnHUM U3 3HAYUMBIX YYaCTHUKOB JOCY/I€OHOTO MPOU3BOACTBA B YTOJIOBHOM
MPOIIECCE SIBISETCS CIEA0BATENIb, HA KOTOPOrO BO3JIOXKEHA OTBETCTBEHHOCTH 3a
pacKpbhITUE TIPECTYIUICHUS, T.€. YCTAaHOBJICHHUE W U300JIMYeHUE TyTeM cOopa
JI0KA3aTeJIbCTB JIUIlA, COBEPIIMBIIETO NPECTYIJICHUE.

CrnenoBarenb 00s3aH B Mpejiesiax CBOCM KOMIETEHIIMM B KaXKJIOM CiIydyae
OoOHapyXeHUs MPU3HAKOB MPECTYIUICHUS IPUHATH BCE MPEAYCMOTPEHHBIC MEPHI T10
YCTAaHOBJICHUIO COOBITUS TIPECTYIUICHUS, U300JUUYCHUIO JIUIIA UK JIUI], BUHOBHBIX
B COBEPIICHUM NpEeCTyIUieHHs. B CBS3M € 3TUM 3aKOHOJATENIb HAJEHAECT €ro
MOJITHOMOYHSIMH, KOTOpBIE B 00I1IeM Buje omnpeneneHsl B 4. 2 cT. 38 VIIK PO, k
HUM OTHOCSITCSL:

- BO30YXKJ1aTh YT'OJIOBHOE JIeJI0 B TIOpsiike, ycTaHoBieHHOM YIIK P®;

- IPUHUMATh YTOJIOBHOE JIEJIO K CBOEMY IPOU3BOJACTBY WJIM NEPEAABATH €r0
PYKOBOIUTENIO CIEACTBEHHOTO OpraHa JijIsl HallpaBJIEHUs IO MOJCIEACTBEHHOCTH;

- CaMOCTOSITENIbHO HAIPaBIIATh XOJ PacClelOBaHMs, MPUHUMATh PEIICHUE O
OPOU3BOACTBE CJIEACTBEHHBIX W HMHBIX IPOLECCYaNbHBIX JEUCTBUH, 3a
HCKJIIOUCHUEM CilydaeB, Korja B cooTBeTcTBUU ¢ YIIK P® tpeOyercs nmonydeHue
CyIeOHOTO PelIeHUs UIH COTJIACHS PYKOBOJUTEIS CIEACTBEHHOTO OpraHa;

- 1aBaTh OpraHy JO3HAHUA B CIy4dasix U MOpslKe, ycTaHOBIEHHBIX YIIK PO,
oOs3aTeNbHBIE JUISI WCIIOJIHEHUS THCHbMEHHBIE TIOPYYEHHS O TMPOBEACHUU
ONEPATUBHO-PO3BICKHBIX MEPOIPHUATHH, MPOU3BOACTBE OTACIBHBIX CIIECICTBEHHBIX
JEHCTBHM, 00 MCTIOJHEHUH TTOCTAHOBICHUH O 3aJiep KaHuu, IPUBOAEC, 00 apecTte, O
MMPOU3BOACTBE MHBIX MPOUECCYAIBHBIX JECUCTBUM, a TAKXKE MOJIy4aTh COICHUCTBUE
MPU UX OCYLIECTBIICHUH;

- 00’KanoBaTh C COTJIaCHsl PYKOBOJUTENS CJIEICTBEHHOTO OpraHa B MOPSAKE,

yctaHoBiaeHHOM 4. 4 cr. 221 VIIK P®, pemenue mpoxypopa 00 OTMEHE



http://www.consultant.ru/cons/cgi/online.cgi?req=query&REFDOC=284293&REFBASE=LAW&REFPAGE=0&REFTYPE=CDLT_CHILDLESS_CONTENTS_ITEM_MAIN_BACKREFS&ts=18505151383689614460&lst=0&REFDST=54&rmark=1

http://www.consultant.ru/cons/cgi/online.cgi?req=query&REFDOC=284293&REFBASE=LAW&REFPAGE=0&REFTYPE=CDLT_CHILDLESS_CONTENTS_ITEM_MAIN_BACKREFS&ts=18505151383689614460&lst=0&REFDST=54&rmark=1

http://www.consultant.ru/cons/cgi/online.cgi?req=query&div=LAW&opt=1&REFDOC=284293&REFBASE=LAW&REFFIELD=134&REFSEGM=38&REFPAGE=0&REFTYPE=QP_MULTI_REF&ts=2468015138368968680&REFDST=54

http://www.consultant.ru/cons/cgi/online.cgi?req=query&REFDOC=284293&REFBASE=LAW&REFPAGE=0&REFTYPE=CDLT_CHILDLESS_CONTENTS_ITEM_MAIN_BACKREFS&ts=7236151383689620357&lst=0&REFDST=104847&rmark=1

http://www.consultant.ru/cons/cgi/online.cgi?req=query&REFDOC=284293&REFBASE=LAW&REFPAGE=0&REFTYPE=CDLT_CHILDLESS_CONTENTS_ITEM_MAIN_BACKREFS&ts=7236151383689620357&lst=0&REFDST=104847&rmark=1

http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=LAW&n=284293&rnd=299965.783123026&dst=198&fld=134
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MOCTAHOBJIEHUSI O BO30Y>KJI€HUU YTOJOBHOTO JI€J1a, O BO3BPAILEHUU YTOJOBHOIO
JieNa CJIe0BaTEeNI0 AJiA MPOU3BOACTBA JTONMOJHUTEIBHOTO CIEACTBUSA, U3MEHEHHUS
oO0beMa O0BUHEHUs JMOO KBadU(pUKAIMM JACHUCTBUI OOBUHSEMBIX WU
MEPECOCTaBICHUs OOBMHHUTENBHOIO 3aKIIOUEHHUS W YCTPaHEHHUS BBISIBICHHBIX
HEJI0OCTATKOB;

- OCYIIECTBJIATH HHBIE IMOJIHOMOUYMS, mnpeaycMorpeHHble YIIK PO, nox
KOTOPBIMH MOJIpa3yMeBatoTcs (B COOTB. co cT.cT. 86-88 VIIK PD):

coOupaHue J[10Ka3aTelbCTB IMYyTEM MPOU3BOJCTBA CIEACTBEHHBIX M HHBIX
IPOLIECCYANIbHBIX AEHCTBUM, penycMoTpeHHbIX YIIK PO,

UX MPOBEpPKAa MYTEM COIMOCTABICHUS UX C JPYTUMHU J0Ka3aTeIbCTBaMHU,
UMEIOIIMMUCA B YIOJOBHOM JieJie, a TaKKe YCTaHOBJICHHE WX MCTOYHHKOB,
MOJITBEPIKAAIOIINX WU OTIPOBEPTAIOIINX ITPOBEPSEMOE JJOKA3aTEIbCTBO,

OLICHKA KaXJOTro J0Ka3aTelbCTBA C TOYKM 3pPEHUs JIOMyCTUMOCTH,
JOCTOBEPHOCTH, a Bce€ COOpaHHbIE [JOKa3aTelbCTBA B COBOKYIHOCTH —
JOCTaTOYHOCTH JJIs1 pa3pelIeHUsl yrOJIOBHOIO Jena.

OTcrona cineayer, 4To OH fABISAETCA CYOBEKTOM JOKa3bIBaHMS B YrOJOBHOM
CYJOIPOU3BOJICTBE.

CornmacHo 4.4 ct.21 YIIK P® Bce TpeOoBaHUs, MOpYYEHHUS W 3aMpPOCHI
clIeZioBaTelis, MPEIbSIBICHHBIE B IpeleiaX €ro MOJHOMOYMM, OO0s3aTeNbHbl IS
UCIIOJJHEHUSI ~ BCEMH  YUYPEXKJICHUAMM,  NOPECAUPHUATHAMH,  OpraHU3alUsIMU
HE3aBHCHUMO OT ()OpM COOCTBEHHOCTH, TOJKHOCTHBIMU JIMLAMU U TpaskJaHaAMHU.

Obecnieyenne mpaB JUYHOCTH U HHTEPECOB TOCYAApCTBAa B YTrOJIOBHOM
IIPOLIECCE HAYMHAETCA C pearupoBaHUs IPABOOXPAHUTENBHBIX OpPraHOB Ha
COOOIIEHNSI O NPECTYIUIEHUSAX, PE3YIbTaTUBHOCTh MX JEATEIbHOCTH 3aBUCUT OT
CBOEBPEMEHHOCTH, TAKTUYECKONW M MPOLECCYaIbHOW I'PaMOTHOCTH IPOW3BOJCTBA
IIpoLECCYaIbHBIX M CIEACTBEHHBIX JEUCTBHUH, AOMYCTUMBIX A0 BO30YXICHHS
YTOJIOBHOTO JIENA.

Ecnu coobienue (3asiBieHUE) O COBEPIIEHHOM MPECTYIJIEHUH OCTYMHIIO B
CJIEICTBEHHBIE OpraHbl, TO MPOBEPKY €ro MPOBOJMUT CJEN0BATENb, JUIIECHHBIN

IpaBa BECTU ONEPATUBHO-PO3BICKHYIO  JeATENbHOCTb. CpOKM  MPOBEPKH
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COOOIICHUI O MPECTYIIEHUSIX — TPOE€ CYTOK. ITOT CPOK MOXKET OBITh MPOAJIEH JI0
10 cyToK pyKOBOAUTENEM CIIEICTBEHHOTO OpraHa, Ha4yaJlbHUKOM OpraHa JO3HAHUS
0 MOTHBUPOBAHHOMY XOJATalCTBY clieloBaTelis, JO3HaBaTeNls, a IpH
HEO0OXOJUMOCTHU MPOU3BOJICTBA IOKYMEHTAIBHBIX MTPOBEPOK, PEBU3UH, CYACOHBIX
AKCTEPTU3, UCCIICIOBAHUI JJOKYMEHTOB, IPEAMETOB, TPYIOB, a TAKKE MPOBEICHUS
OTEPATUBHO-PO3BICKHBIX MEPOIPUITUN PYKOBOJIUTEIEM CIICICTBEHHOTO OpraHa 1o
XOJaTaliCTBy clieloBaTeNsl, MIPOKYpOpOM IO XOJATalCTBY JO3HaBaTels C
00sI3aTeNIbHBIM ~ yKa3aHUEM Ha KOHKpPETHhIE, (akThuueckue oOCTOSATENbCTRA,
MOCJTY>KUBIIIME OCHOBaHUEM JIJIsi Takoro mpojiienus — 10 30 cyrtok (4. 3 cr. 144
VIIK POD).

B Hacrosimee BpeMsi HEOIHOKpAaTHbIE HM3MEHEHHUS CPEACTB IPOBEPKHU
COOOIIIEHUH O MPECTYIUICHUSX MPHUBEIU K (HOPMHUPOBAHUIO IIEJIOTO0 KOMILIEKCa
JEWCTBHM, JOMYCTUMBIX JJISl POU3BOJICTBA HA CTAJIMHM BO30YKICHUS YTOJOBHOIO
nena, npexycMotpennbie 4. 1 ct. 144 VIIK P®, xoropsie kiracCupuUIUpyrOT Ha
CJIEIYIOIINE TPYIIIIbI:

a) CIeACTBEHHBbIE NEHCTBUA (OCMOTpP MeCTa MPOUCIIECTBUS, MPEIMETOB,
JIOKYMEHTOB; OCMOTp TpyMa; OCBHJIETEIHLCTBOBAHUE; IPOU3BOJICTBO Cy/eOHOM
AKCIIEPTHU3bI; IOJYYeHHE 00PA3IOB AJIsI CPABHUTEIHLHOTO MUCCIIEIOBAHNA);

0) mporeccyanbHble IEUCTBUS (TOJIydeHHUE OOBSICHEHWM; HCTpeOOBaHHE
PEIMETOB M JOKYMEHTOB; IIPOU3BOJICTBO JOKYMEHTAJIbHBIX MPOBEPOK, PEBU3UM;
MIPOU3BOJICTBO HUCCIEAOBAHUN JOKYMEHTOB, MPEAMETOB, TPYIOB; IMHUCbMEHHBIE
MOPYYCHHsI O TPOU3BOJICTBE OMEPATUBHO-PO3BICKHBIX MEPONPHITHI; TpeOOBaHUS
(3ampocsl) 0 nepeaave J0KyMEHTOB WM MaTEPUAJIOB);

B) aIMUHUCTPATUBHBIC T[IOJIHOMOYHS COTPYAHUKOB OpraHa JgO3HaHUS
(mocMOTp, UCCIeI0BaHNE BEIIECTB U 00BEKTOB U IPYTHE);

I') ONEPaTHBHO-PO3LICKHBIE MEPOIIPHUATHUS .

CrnencrBeHHble  JIEMCTBUS, MPOBOJAMMBIE HAa CTaJUM  BO30YXKICHUS

YTOJIOBHOTO JI€Jia, COCTABISAIOT €AUHBIN OJIOK CPE/ICTB MpeABAPUTEIHLHON TPOBEPKHU

! Kamoxwupiit A. H. Cucrema cleCTBEHHBIX IeHCTBHIl BO3OYXKIEHUs YIIOBHOTO JENa:
NPU3HAKH U CTPYKTypa. AKTyajbHbIE IpoOieMbl poccuiickoro mpaBa. — 2016. - Ne5 (66). -
C. 141.
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COOOIIEHHUSI O TPECTYIUICHUH, OCHOBAaHHBIX Ha OONUX IS HUX METOMaX,
OTJIMYUTEIbHBIM TMPU3HAKOM KOTOPBIX SIBISETCS OTCYTCTBUE MPUHYKICHUS WU
€ro MHHUMAJIbHasi BO3MOXHOCThb. Kak mpaBwio, BCe paccCMaTpUBAEMBIE
CJICJICTBEHHbIE JICHCTBUS TMPAKTUYECKHM HE 00JaJaloT MPUHYIAUTEIbHBIM
BO3/IeiicTBUEM HA (DM3MYECKUX UL,

JleATenbHOCTh ClIeIoBaTeNis Ha CTaJuu BO30YXKIEHHUS YrOoJOBHOTO Jefia
3aKJIIOYAeTCsl HE TOJBKO B OCYIIECTBICHHUM IPOBEPOUYHBIX JCHCTBUH, HO H
NPUHSATUU MPOIECCYATBHBIX PEIICHUH, 3aBePIIAIOIINX JAHHBIN 3Tam J10CyAeOHOro
npousBojacTBa. CornacHo 4. 1 cT.145 VIIK P® k TakuM peuieHusiM OTHOCSTCS:
MOCTAaHOBJICHHWE O BO30YXJCHWU YTOJIOBHOTO Jeja; MOCTAaHOBJICHHE 00 OTKasze B
BO30YIEHUH yrOJOBHOIO Jiena’,

[Ipu ycTaHOBIEHUU TOBOJA M OCHOBAaHUS JJIsI BO30YXKICHHS YrOJIOBHOTO
Jiera OHO BO30YK/IaeTCsl HE3aBUCUMO OT TOTO, BBISBJIICHO JIU JIUIIO, ITOJ03PEBAEMOE
B COBEpPIICHUM TPECTYIJICHHS, W TMepeaaeTca MO MOJCJIEeACTBEHHOCTH
CJIEJIOBATEIIIO.

Bun npuHmMaemMoro pemeHusi 3aBUCUT OT TOTO, OBUIO JIM B pe3yJbTaTe
IIPOBEPKH TIOCTYIMHBIIETO TIOBOJA OOHAPY)KEHO OCHOBAaHHUE ISl BO30YKICHUS
YTOJIOBHOTO JieJia UJIK HET.

CoBpeMeHHasi CYITHOCTh CTaJMM BO30YXICHUSI yYTrOJIOBHOTO JieJla COCTOUT
HE TOJIbKO B YCTAHOBJICHUM HAJIUYMS WM OTCYTCTBUS JIOCTATOYHBIX JAHHBIX,
YKa3bIBAIOIINX HA MPHU3HAKU MPECTYIUICHUS, HO U B (PUKCAIIMHU ITHX MPU3HAKOB B
IporeccyabHOW (popMe U MPHUIaHKU UM JI0Ka3aTeILCTBEHHOTO 3HaueHus. Ha 3To
OTUETIIMBO YyKa3bpIBalOT mojoxkeHus 4. 1.2 cr. 144 VIIK P®, 3akperisiomue

BO3MOKHOCTD HCIIOJIb30BaHUSA IMOJTYUYCHHBIX CBGI[GHI/Iﬁ B Ka4CCTBC I[OKaBaTeJ'IBCTB3.

! Mapxosuuesa E. B., Bactokos B. ®. [Tpo6ieMHble BOIIPOCH BO30YKIEHHUS yTOTOBHBIX
JIe7T Ha COBpEMEHHOM JTarie : MoHorpagus. — M. : [Ipocnext, 2016. — C. 80.

2 Makeepa II.B. JlocynebHoe mpOM3BOACTBO IO  YTrOJNOBHO-TIPOIECCYaTbHOMY
3akoHoAarenscTBy  Poccuiickoit  ®enmepaumu  u YKpauHbl  (CPaBHHUTENIBHO-IIPABOBOE
WCCIIeZIOBaHME): JHC. ... KaH[. IOpul. Hayk. - M., 2013. C.52.

3 Kamoxusiii A. H  Cucrema CleACTBEHHBIX JCHCTBHI CTAIUH BO30YXKICHUS

YrOJIOBHOTO JIeNIa: MMPU3HAKM M CTPYKTypa // AKTyanbHble poOsieMbl poccuiickoro mnpasa. 2016.
Ne 5 (66). C. 140-142.
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[Tocne BO30YXKIEHUS YTOJIOBHOTO nena BO3HUKAET cTaaus
MpeBApUTEIBLHOIO paccieoBaHus, B KOTOPOM cleaoBaTelb Urpaer Ooiee
3HAYUMYIO POJIb.

[IpenBapuTenbHOE CIEACTBUE NPOU3BOAUTCA CJIEAOBATENEM JIMIIL IOCIE
BO30YXKJIEHUSI YTOJIOBHOTO JieJla U TMPHUHATHUS €r0 K CBOEMY IMPOU3BOJICTBY ISt
YCTaHOBJIEHUS OOCTOATENBLCTB COBEPIIECHHBIX MPECTYIUICHUIN U JIUIl, KOTOPHIE €TO
COBEPIIWIN, IMyTEM BBITIOJTHEHUS HEOOXOJMMBIX CJICICTBEHHBIX JEUCTBUU TIO
COOMpaHMIO, TPOBEPKE M OIICHKE J0Ka3aTeJIbCTB, MPUBJICUEHUS BUHOBHBIX K
YrOJOBHOW OTBETCTBEHHOCTH B KaueCTBE OOBHHSEMBIX, TPUMEHEHHS K HUM MeEp
NpEeCceUeHUs] W HHBIX MEp MPOILECCyalbHOr0 NPUHYXIeHHS. B xone
NPEBAPUTENLHOIO  CJEACTBUSl HCIOJIB3YETCS BECh apCeHall  CJIeICTBEHHBIX
JNEUCTBUN, MPEAYCMOTPEHHBIX CT. ¢T. 176—207 YIIK PO.

Ha panHOM cTaguu, B TEPBYIO O4YEpEdb, CJIEIOBATEIb CaMOCTOSATEIIHHO
HaIlpaBJIsIeT XOJ pacclieIOBaHMs, MPUHHUMAET MPOLECCYyalbHbIE pELIECHUS U
COBEpIIAET MpOIECCyalibHble JCHCTBHUS, CBs3aHHBIE C  KBaduduKanuen
NPECTYIUICHUH, ONpENesieT, B COOTBETCTBUM METOAUKOW pacciielOBaHUs
NPECTYIUICHHUH, 0OCTOSTENbCTBA, MOJICKAIINE TOKA3bIBAHUIO TIPU MPOU3BOICTBE
110 YrOJ0BHOMY Jieny?.

B cootrBerctBUM co c1. 73 YIIK P® k umcity 00CTOSTENBCTB, MOMICKAIIAX
JIOKa3bIBAHUIO, B YACTHOCTH, OTHECEHBI: OOCTOSATEIBCTBA, HCKIIOYAIOIINE
MPECTYNIHOCTh W HAKA3yeMOCTb JESHUS, OOCTOATENbCTBA, CMSTYAOUUE U
OTATYAIONINE HaKa3aHWe, OOCTOSATEIhCTBA, KOTOPHIE MOTYT TOBJIEYh 3a COOOM
O0CBOOOXKJIEHHE OT YTOJIOBHOW OTBETCTBEHHOCTH. Kpome TOro, B 3aBUCHMOCTH OT
OTHOULIEHUS K OOBHHEHHIO BCE JOKA3aTelibcTBa NEISATCS HAa OOBUHHUTEIIbHBIE U
ompasaarenbHbie. M3 npuHIuna cBoOos! orieHkn 10ka3areiabeTB (CT. 17 YIIK PD)
YCMATpHUBAETCs, 4YTO CJEAOBaTeib OLEHUBAET JOKA3aTeJIbCTBA II0 CBOEMY
BHYTPEHHEMY YOEXKIEHHUIO, OCHOBAHHOMY HAa COBOKYITHOCTH MMEIOIUXCS B

YIOJIOBHOM ACJC N0Ka3aTCIIbCTB, PYKOBOACTBYACH IIPH 3TOM 3aKOHOM M COBCCTBIO.

! Tapacosa O.M. IpoueccyasbHble HOJTHOMOYHMS CIE0BATEs, OTHOCAIIMECS K (YHKIUM

YTOJIOBHOTO TPECIIEA0BaHMs B POCCUICKOM yroioBHOM mporecce // Hayka u npaktuka. 2015.
Ne 1. C. 98.
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IIpu cocrtaBneHur OOBHHMTEIILHOTO 3aKIIOUECHMSI HA CIIEOBAaTeNsl BO3jaraeTcs
00S13aHHOCTh TMEPEUUCIUTh KaK JI0Ka3aTelIbCTBA, IMOATBEPKIAIONINE OOBHHEHUE,
TaKk M TE€, Ha KOTOPbIC CCBHUIAETCS CTOPOHA 3allUThl, yKa3aTh OOCTOSITEIHCTBA,
CMATYaroIne OTBETCTBEHHOCTH (CT. 220 YIIK PD).

Ha  ocHoBanum  jokaszaTeiabCTB, COOpaHHBIX  CleOBaTeieM  IpU
MIPOU3BOJICTBE CJICJACTBEHHBIX JCHCTBUM, UM TPUHUMAIOTCS COOTBETCTBYIOIIUE
IpOIIECCYyaJIbHBIE ~ PEIIeHUs,  KOTOpPhle  HUMEHYIOTCS  IOCTAaHOBJICHUSMH,
MOPYYEHUSMH, YKa3aHUSIMH (O MPOU3BOJCTBE OOBICKA, BBHIEMKH, O MPOBEICHUU
OpraHoOM JIO3HAHMSI OTIEPATUBHO-PO3BICKHBIX MEPOIIPUATHH U T. I.).

Marepuansl TpeABAPUTEIBLHOTO CIEACTBUS SBISIOTCS OCHOBAaHHEM IS
paccMOTpEHUs YTOJIOBHOTO Jjiesia cyaoM. [IpoiieccyanbHblil MOPsI0K MPOU3BOICTBA
peABAPUTEIHLHOTO CIeACTBUS yperyaupoBan rnaBamu 21—30, 50, 51, 52, 53, 54
VIIK PO.

[TonHOMoOUMSsI clieoBaTeNsl — J1aBaTh OpPraHy JO3HAHHUS OOs3aTeNbHBIC IS
UCIIOJIHEHUSI OT/AENIbHBIE TOPYYEHHUS, a TakKe I[O0JydaTb COJACICTBUE IMpHU
MPOU3BOJICTBE TporieccyalbHbIX AeiicTBull (1.4 4.2 ct. 38 VIIK P®) — onpenensier
OIMH W3 BHJAOB B3aUMOJCHCTBHUS CJEAOBATENsl M OpPraHOB JO3HAHMS.
[IpuMeHUTENBHO K TaKOMy OpraHy /O3HaHUsA, KaK HAYaJIbHUK YUYPEKICHUS,
UCTIOJTHSIONIETO HaKa3aHWs B BUJE JIMIIEHUS CBOOOJBI, JaHHOE IOJTHOMOYHE
npuoOpeTaeT  BaKHOE  3HAYCHHE TPU  paccleOBaHUM  MPECTYIUICHUH,
COBEpIIEHHbIX  HAa  TEPPUTOPUM  HCHPABUTEIBHBIX  yupexaeHud  (Kak
OCY’KJICHHBIMH, TaK W WHBIMHU JIMLAMH, B TOM YHUCJIE U COTPYAHUKAMH JaHHBIX
YUPEKIICHHI), a TAKKE MPU pacciieIOBAaHUU APYTUX NPECTYIUIEHUM, 10 KOTOPHIM B
KaueCTBE IMOJ03PEBAEMBIX, OOBUHSEMbBIX WJIM JPYTUX YYACTHUKOB (ITOTEPHEBIIUX
WM CBHUJIETENICH) MPUBIICKAIOTCS OCYKJIEHHBIE, OTOBIBAIOIINE HAKA3AHUE B BHUJIC
JTUIIEHUs CcBOOOABI. BaXHOW cocTaBisONIedl JaHHOTO MOJTHOMOYHUS SBISIETCS
KOPPECTIOHANPYIOIAsi C MPaBOM CJIEIOBATENs OOS3aHHOCTh OpTaHa JO3HAHUS —

BBIIIOJIHUTD OTACJIBHOC IIOPYUCHHC, qT0 IMO3BOJIACT OCYIICCTBJIATH
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B3aUMOJEHCTBHE  CIHENOBaTels M OPraHoOB JO3HAHUA HAa  HaIEKAIEM
Ka4eCTBEHHOM YPOBHe™,

HeoOX0quMO OTMETHTh, 4YTO, HANpaBilsgsd OTAEALHOE IIOPyYEHHE Ha
IPOM3BOACTBO OINEPATUBHO-PO3BICKHBIX JEHCTBMIL, CllelOBAaTeIb HE BIIPABE
OIIPENENIATh CPECTBA U CHOCOOBI OCYIECTBICHHS TaHHOM JIEATENBHOCTH, TaK KaK
5TO HAXOAMTCSH TIIOJHOCTBEO B KOMIIETEHLMH OPraHOB, OCYIIECTBIISIONIMX
OIEPaTUBHO-PO3BICKHYIO JIEATEILHOCTE?,

VY crenoBarens MMEIOTCS TakKHe IPOLECCYalbHbBIE MOTHOMOYHS, KOTOPBIE
TpeOyIOT MOIyYeHHe CyleOHOr0 PEIleHUs U OTHOCATCA K (DPYHKLUM YTOJIOBHOTO
IIpEeCIeOBaHMs B paMKaX COCTA3aTe]LHOrO IIpolecca, B CBA3M C TEM, 4TO
claefoBaTeNb  BLICTYNIAeT MHMIMATOPOM M OOOCHOBBLIBAET  JJOCTATOYHOCTh
OOBMHHTENIBHBIX J0KA3aTEILCTB TIEPE] CYIOM (B CIydae XOJaTaicTBa Iepel CylIoM
00 M30paHUK MephI IPECEYeHUs B BUJIE 3aKJIIOUEHHUS 110/l CTPAXKy MM JOMALIHETO
apecra, 3aiora; IPOJICHHE CpOKa COJEpKaHUS OOBHHAEMOIO IOJ CTPAkKeN;
OCMOTp KUJIMILA IPH OTCYTCTBMHU COITACHs ITPOKMBAIOIIMX B HEM JIMI, OOBICK U
BBIEMKA B XKUIMILE; U Ap.)°.

TakuM 0Opa3oM, MOJHOMOYHS CIeN0BaTels NPEACTABIAIOT cOOOM cucTeMy
ero MpolecCyaldbHBIX MpaB M OOA3aHHOCTEH, KOTOpbIE HEOOXOOMMBI IS
pPaccMOTpPEHHsI COOOIIEHMH O MPECTYIUIEHUAX, KOHCTATAallM¥ HaJIUuMs WU
OTCYTCTBHSI OOCTOSATENLCTB, KOTOPHIE IOMIEKAT JOKA3BIBAHUIO IO YrOJOBHOMY

ACIYy, IPCAOCTABICHHUIO CyAY BO3MOKHOCTH PACCMOTPCHUA CJIa I10 CYIICCTBY.

! Cm.: Tapacosa O.M. Ykas.cou. C. 101.

2 bpbutsaxoB C.I1.: YYacTHHKH yroJOBHOTO CyIOmpou3BojcTBa. IIpoleccyanbHblii craTyc
JOJDKHOCTHBIX JIMI] YTOJIOBHO-UCTIOJIHUTEIBHON CUCTEMBI : yueOHOe rmocodue / KaHa. I0pul. HayK
C.I1. bpeursikoB. — HoBoky3neuk: ®KOY BO Kyszb6acckuit unctutyr ®CHUH Poccun, 2016.
C. 19.

# Cm.: Tapacosa O.M. Vka3s.cou. C. 98.
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2.2. llonHOMOYMS cjieoBaTe/ s PU U30PAaHUU M IPUMEHEHUH Mep
NPoLECCYATBLHOr0 NPUHYKICHHUS

B cBia3u ¢ Tem, 4Yro cienoBarenb o00JanaeT  IpoLEcCyalbHOM
CaMOCTOSITEJIbHOCTh, OH MUMEET NPAaBO INPUHUMATh PELUICHUE O NMPUMEHEHUU MeEp
MIPOLIECCYAIBHOTO TMPUHYXACHUS B OTHOIIEHMM Jul. K TakuMm mepam criemyer
OTHECTH:

3a/iepyKaHKe M0103PEBAEMOTO,

HEKOTOpBbIE Mepbl  mpecedyeHus (MOAMUCKAa O  HEBBIE3JC, JIMYHOC
NOPYYUTENBCTBO, HAONMIOJIEHWE KOMAaHJOBAaHMS BOMHCKOM YacTH, NPHUCMOTP 3a
HECOBEPILIEHHOJIETHUM OOBHUHSEMbBIM )

UHBIE MEpbl TMPOLECCYaNbHOTO MNPUHYXACHUS (005S3aTeNbCTBO O SIBKE,
HPUBO/).

CrnenoBarenp BOpaBe 3alepKaTh JULO IO IMOJO3PEHUIO B COBEPIICHHUU
NPECTYIJICHUS TP HAJIMYMU OCHOBaHUU, npeaycMoTpeHHbIX cT. 91 VIIK PO u B
nopsiake cT. 92 VIIK PO.

Jlist BeIHECEHHs pelleHuss o0 M30paHuU Mephbl NPEeceueHUs B OTHOUICHUU
M0JI03PEBAEMOr0, OOBHMHSIEMOTO CIIEJOBATEIEM CaMOCTOSATEIbHO, B TIpelenax
NPEIOCTaBICHHBIX €My IIOJHOMOYHM, HE0OXOIMMO Hajludhue OCHOBAHHM,
yka3aHHbIX B CT. 97 VIIK P®.

Ho B ciyyae neoOxomumocTu u30paHusi, 3aMEHBI, TPOJICHHUS, OTMEHBI B
OTHOILIEHWM JIMI]a MEpbl IMpECceYeHHus B BHUAE 3aJ0ra, JIOMAIIHETrO apecrta,
3aKJIIOYEHHS] TOJ CTpaxy, CJIeIOBAaTENlb HAAENSETCS JIUIIb TMOJHOMOYHUSIMU - C
pasperieHus: pyKOBOAUTENS CJIEACTBEHHOTO OpraHa - BO30YXKIEHHUS XOJlaTalCTBa
nepesa cyoM 00 M30paHuU MEPEUYMCICHHBIX MEp MPECEeYeHUs, MPEeJOCTABICHUEM
JUISL TOTO COOTBETCTBYIOIMX J0KA3aTEIbCTB. A CyJ, B CBOIO OY€pEab, IPUHUMAET
peleHne OTHOCUTEIBHO 3TUX TPEX MEp MPECEUEHHUs C YUETOM BCEX OOCTOSATEIbCTB
nena.

Taxke Uil OPUMEHEHUS HHBIX MEpP MPOLECCYATbHOTO NPUHYXKICHUS, K

KOTOPBIM OTHOCATCA BPECMCHHOC OTCTPAHCHUC OT JOJDKHOCTH M HAJIOKCHHC apeCTa
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Ha MMYIIECTBO CJIEJOBATEN0 HEOOXOAMMO C pa3pelleHus PYKOBOIUTEIS
CJIIEACTBEHHOIO OpraHa B030y>KIaThb XOJATaHCTBO IEPENd CYyHOM, KOTOPBIM 3aTeM
JOJKEH OYyAET BBIHECTH TO WJIM UHOE PELICHHUE.

Mepbl mnpoleccyalbHOrO NPUHYXACHUS MPUMEHSIOTCI HE TOJIBKO B
OTHOIIEHUM JIMI, KOTOpPbIE TOJBEpPraloTCsi YrOJOBHOMY  IPECIEI0BAHUIO
(momo3peBaeMblil, OOBHMHSIEMBI), HO WU B OTHOUIEHUU JPYIUX YUYACTHUKOB
YTOJIOBHOT'O CY/I0IIPOU3BOCTBA.

Takum o6pa3zomMm, cienoBaTenab HAJENIEH YToJOBHO-IIPOLECCYaIbHBIM 3aKOHOM
OJTHOMOYHSIMHU :

CaMOCTOSATEIILHOTO TMPUMEHEHUS MEpP MPOLECCYAbHOTO TMPUHYXKACHUS B
OTHOIICHUH TIOJ03PEBAEMbIX WJM OOBHHSEMBIX JHI[ TOCPEACTBOM BBIHECEHUS
COOTBETCTBYIOIIMX MPOLIECCYATbHBIX PEHICHUI B BUI€ IPOTOKOJIOB, IOCTAHOBJICHUN U
Ap-;

BO30YX/IE€HHUA TIepel CYIOM XOJATalCTB C CorJlacus PYyKOBOJIUTEIS
CJIEICTBEHHOT'O OpraHa o0 U30paHuu, 3aMeHe, IPOAJIEHUU, OTMEHE MEPbI PECEUECHUs

" UHBIX MCP IMPOUCCCYAJIbHOI'O IIPUHYKIACHUA.

2.3. OTnenbHble OPYYEHUS CJIeI0BaTe/Is1 M B3aUMO/IeiicTBHE ¢ OpraHaMu
JMO3HAHUS

BiaumoneiicTBue cienoBateneil U onepaTUBHBIX paboTHUKOB UY saBisercs
BAXXHBIM YCJIOBUE IPH PACKPBITHM IpecTymuieHuu. [loxg Takum B3anmonaencTBue
IMOHUMAETCs] OCHOBAHHAsI HA 3aKOHE, COTJIaCOBAHHAA IO LEISAM, MECTY U BPEMEHHU
NEATEeNbHOCTD CJIeJ0BaTeNsl U ONEPATUBHOrO paOOTHHKA, HAMPABJICHHAs B TIEPBYIO
ouepeab Ha PACKPBITUE U IpeAyNnpexaeHue npectymieHnii’. FOpuanueckas 6asa
coaepxkurcs B ctathix YIIK P®, a tak ke DenepanbHoro 3akoHa Neld44 «O06

OIEpPAaTHBHO-PO3BICKHON  JeATeNbHOCTU?» W B MHCTPYKIMH O  IIpUEME,

! KprimoB A.A. HampaBieHue ¥ MCHONb30BaHME PE3YITaTOB OMNEPATHBHO-PEKHMHBIX
MEPONpPUATHH,  OCYIIECTBIAEMblE B  MCIPABUTENbHBIX  YUPEXKAEHHUSAX:  MPOOJIEMbI
3akoHoJarenbHoro 3akperuienus // Akagemuss ®CHUH Poccun 2015 Ne 3 C. 15.

2 06 omepaTHBHO-PO3BICKHON nesTenbHOCTH : Demepanbublii 3akoH ot 12.08.1995
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pPETUCTpALIMU U TIPOBEPKE B YUPEKICHUAX U OPraHax yroJOBHO-UCIIOIHUTEIbHON
CHUCTEMBI COOOLIECHMII O MPECTYIUIEHUAX U IpouciiecTBual. MOpMBI U METOIbI
B3aUMOJICMCTBUSL KOHKPETU3UPYIOTCS B BEJIOMCTBEHHBIX HOPMAaTHMBHO-IIPABOBBIX
aktax MBJI Poccun, permaMeHTHpYIOIIUE OIIEPaTUBHO-PO3BICKHYIO AEATEIBHOCTb.

B xone peanuzanuu oIHOrO U3 HaNpaBiICHUM B3aMMOICHUCTBHUS CIEA0BATEIb
MOKET IIOpydaTh OIEPATUBHOMY PAOOTHHUKY?:

1. BbIsSICHEHHE ONEPATUBHO-PO3BICKHBIM MyTEM UHTEPECYIOIINX BOITPOCOB.

2.0lICHUBATh TMPEJCTABICHHYIO OINEPATUBHBIM PAOOTHHUKOM HWH(OpMaIHIo,
IpPOBEPSITh W HCIONB30BaTh €€ B paboTe IO MPUOCTAHOBICHHOMY WJIU
BO300HOBJIICHHOMY JIETTy B IEJISX PACKPBITHS MPECTYIUICHUS,

3.coo0mIarh B OMEPATUBHBIN OTACN YUPEKICHUSI Pe3ylIbTaThl MPOBEPKU U
WCIIOJIB30BaHUSI TTOJIYUYCHHBIX ONEPATUBHBIM MTyTEM JJAHHBIX.

4.0CyIIECTBISITh COBMECTHO C OTEPATUBHBIM PAOOTHUKOM JCHCTBHS IO
NOJyYEeHUIO MH(OpPMAIMU OT OCYXKIEHHBIX, CJIe0OBaTellb HE MOXKET MPUHUMATh
JIMYHOI'O YYaCTHs B HEITIACHBIX ONIEPATUBHBIN JCUCTBUSAX.

OnepaTuBHBIN paOOTHUK OpraHU3YET BBHINOJHEHHUE MOPYUYEHUM CcieaoBaTers,
IIPOBOAUT ONEPATUBHO-PO3BICKHBIE MEPONPHUATHS, HANPABICHHBIE HA ITOJIYyYECHHUE
UHPOPMAIIMK OT OCYXJICHHBIX, OIEHMBAECT W MPOBEPSET IMOJYYCHHBIC CBEICHUSA,
mociie 4Yero CcooOmaeT O HHUX CIEJOBaTeNl0, HCIOJb3YyeT COOOIICHHBIC
clenoBaTeleM pe3yibTaThl TMPOBEPKH IepefaHHoW uHGOpMaIlMd B  CBOEH
JanbpHeWel paboTe Ha MOMy4YeHHe MOApoOHON MHpopManu 00 00CTOATETHCTBAX
MIOATOTOBKHU U COBEPILICHUS MPECTYIUIEHUSI, COKPBITHS €TO CJIEA0B, O COYYaCTHUKAX.

Nmenno Ha omepaTuBHBIX paboTHukax WY neXUT OCHOBHAs OTBETCTBEHHOCTH 3a

Ne 144 (B pen. 06.07.2016) // "Poccuiickas razera”, Ne 160, 18.08.1995.
106 yreepsxaenun VHCTpyKIUM 0 preMe, PErHCTPALUK U TIPOBEPKE B YUPEKIEHUAX U

OpraHax yroJIOBHO-HUCIIOJIHUTEIBHOW CUCTEMBI COOOIIEHHH O MPECTYIUICHUSAX U MPOUCIISCTBHS :
[Tpuka3 Muntocra Poccun ot 11 uronsg 2006 r. Ne 250 (B pea. ot 07.11.2013) // Poccuiickas
razeta. - 2006. - 05 aBrycra. - Ne 171.

2 Hazapkun E.B. B3aumopneiicTBue nuiia BEAYIIETO pacciieOBaHHUE, C OINEPATUBHBIM
ammapaToM MPH PACKPBITHU W pacclienoBaHuu moberoB u3 yupexnaenuit YUC // Yenosek:
npectymieHue u Hakazanue 2012 Ne4 C.137.
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LIEJIOCTHOCTh U COXPAHHOCTb MECTa NPOMCIIECTBUSA, B TOM YHMCIE OO MOMEHTA
npoBejieHus (B cllydae HEOOXOAUMOCTH) MOBTOPHOTO OCMOTpA.

K nporeccyanbHbiM popMaM B3aUMOAECHCTBUS OTHOCUTCS:

I. TOpou3BOACTBO OpPraHOM JO3HAHUS CJEACTBEHHBIX JECUCTBUM IO
nopyuyeHuto cinenosarens. CormacHo Hopmam YIIK P®, npu mnposenenuun
OIpE/EJICHHBIX CJEICTBEHHbIX JACHCTBUH HEOOXOAMMO HPHUCYTCTBUE MOHSTHIX.
Boznukaet Bonpoc B ycnoBusix MY, nanHoe TpeboBaHHe BO3MOXKHO COOIONATh, U
OpaBWIbHO JHM OyleT UCHOJIb30BaTh B KAYECTBE MOHATBIX OCYXKICHHBIX.
OnpeneneHHOro OTBETa Ha JaHHBIM Bompoc HeT, Tak HopMmbl YIIK P® u
BEJOMCTBEHHOI'O 3aKOHOJATEIbCTBA JIaHHBIM BONpPOC HE perynupyror. Ha
NPAaKTUKE, KaK MPaBWJIO, B KAYECTBE MOHSTHIX BBICTYMAIOT JIUIA, MPUOBIBIINE HA
JUTUTENTFHOE CBUAAHUE K OCYXKICHHBIM UM HEaTTeCTOBaHHbIE paboTHUKH Y.

2. COICWUCTBUE OpraHa JO3HaHUS CJEAO0BATEI0 IPU IMPOU3BOJACTBE
OTHEJIbHBIX  CJIEACTBEHHBbIX JeucrBui. Hampumep, B 1mmaHe  jmompoca
IIpEeAyCMaTpUBAIOTCS 00CTOATENHCTRA, IIOJIJIeKALIINE BBISICHEHUIO;
bopMynupyroTcs BOIIPOCHI, KOTOpbIE JOJKHBI OBITh IIOCTABJICHBI
JIOTIPAIITUBAEMOMY TIO Ka)kJIOMY U3 ATHX 0OCTOSTENbCTB. B OONbIIMHCTBE City4ae
JIOTIPOC TIPOU3BOAUTCS Ha Tepputopun MY, rie OblI0 COBEPIIEHHO paccleayeMoe
INpecTyIieHue. DTO MECTO J0mpoca BbIOMpaeTcss B IessX oOierdeHusi coopa
uHGOpMAIIMM O JOMpAIlMBAEMOM W TPOBEPKH €ro mnokazaHuil. OgHako TaHHAS
IIPAKTHKA HE BCErJa MOXKET CUATATHCA YCHEIHOU. J[OIpoC OCYKIEHHOIr0, KOTOPBIN
MOXET JaThb NPaBAWBBIE MOKAa3aHHUS M B OTHOLIEHUM KOTOPOIO BBICOK PHUCK
IIPOTUBOIIPABHOIO BO3JEHCTBUS CO CTOPOHBI 3aWHTEPECOBAHHBIX JUL, Oojee
PalMOHAIBHO NPOBOANTE B CJIEACTBEHHOM M30JATOpE ™,

3. oOMeH wuHbopMmalel MeXOy CieaoBaTeleM M OpPraHoM JO3HAHWUS.
Jlannoe B3ammopencTBUE B yciaoBusaAx MY ocyiecTBiasieTcs HEMOCPEACTBEHHO C
BOCIIMTATEJIBHBIM OTHAEJIOM M C OTHAEIOM CIEHHAIBHOIO Yy4eTa, KOTOpOoe

3aKJII0YAETCs B HEMOCPEACTBEHHOM OOMeHe MH(pOopMaIuei o JIUIE, COBEPIIMBILIEM

! Moposos P. M. OcoGeHHOCTH TAaKTHKM JOIPOCA OCYKIEHHBIX B HCIPABHTEIbHBIX
yupexeHuii / AkryanbHble mpoonemsl poccuiickoro npasa. 2008. Ne3. C. 56.
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IIPECTYIUICHUE.

K opranuzaimonssiM ¢popmMam B3auUMOIEHUCTBUS OTHOCSATCS:

COBMECTHBIW BBIE3]] CIEA0BATENS U COTPYJHUKOB OpraHa JO3HAHUS HA MECTO
npoucmiecteuss. B ycnoBusx WY  CymHOCTh JAHHOTO  B3aUMOJECHCTBUS
MPOSIBIISIETCS. B TOM, UTO ClIelOBaTelb, NPUOBIB B YUYPEKICHUE, MOXKET
OCYIIECTBUTh CIICICTBEHHBIM SKCIIEPUMEHT B HEMOCPEACTBEHHOM NPUCYTCTBUU
OTIEPATUBHBIX PAOOTHUKOB,;

COITIACOBAHHOE TUIAHUPOBAHUE CJIEACTBEHHBIX JECUCTBUM M OINEpPaTUBHO-
PO3BICKHBIX MEPOIPHUSITUH.

OneparuBHO-PO3bICKHAS AEATEIBHOCTh JIOJKHA MPOBOAUTHCS B IMPOLIECCE
obOecrieueHHs] pekuMa B MCIPABUTEIBLHOM YUPEKJICHHUH, SIBISSACH €r0 COCTaBHOM
yacThlo. B mepByro ouepenb, Pe3yJabTarhl ONEPATUBHO-PEKUMHBIX JEUCTBUM,
OCYIIIECTBIISIEMble COTpyAHUKaMU MY, opueHTHpOBaHBI Ha UX HCIOJB30BAHUE B
yrOJIOBHO-UCTIONTHUTENBbHONU cdepe M1 obecrieueHusl pexuma. Takxe JaHHbIE
pe3ynbpTaThl MOTYT HUCIIOJIB30BAThCS U B YTOJIOBHO-TIPOLIECCYATIbHON €S TEIBHOCTH.

[Ipu  B3aumoneWCTBHM  JODKEH  CTPOro  COOJNIONATHCA  MPUHIIHUI
pa3sTpaHUYEHUs]  KOMIIETEHUWM  B3aUMOJCHCTBYIOLIMX  CTOPOH,  KOTOPBIN
MoJIpa3yMeBaeT pa3rpaHuueHUe MOJTHOMOYHI MEXy TaHHBIMU CyOBEKTaMH.

Opranuzanusi B3aUMOACHCTBHUS MEXAY COTPYAHUKAMH ONEPATUBHBIX
NoApa3feiecHnid W CcjeloBaTelieM HEBO3MOXHa 0e3  MHGOPMalHMOHHOTO
obOecrieueHusi. B3auMomelcTBys, CTOPOHBI COOMPAIOT, HAKAIUIMBAIOT, XPAHSIT,
aHAM3UPYIOT MOCTYMAIONIYI0 HHPOPMAIIHIO, KOTOPAsi BIOCIEICTBUNA PEATU3YETCS
yepe3 NPUHATHE BAXKHBIX YIIPABICHYECKUX PEUICHHU IO KOHKPETHBIM YTOJIOBHBIM
nemaMm.  BzaumomelicTBys < Mexay ~— coOOW,  COTPYIHHUKH  OTNEPATHUBHBIX
MOJIpa3/IeJICHU U ClIeOBATEb NOCTOSSHHO OTCIIEXKUBAIOT OOCTAHOBKY, CTaparoTCs
MPEABUIETh €€ W3MEHEHMS, OINPEICIA0T U IMPOTHO3ZUPYIOT JAWHAMHUKY pocTa U
craja TPECTYMHBIX MposBIeHUNA. UTOOBI B3aMMOJEHCTBHE OBLIO YCIEUTHBIM,
CJIEAO0BATEND JNOKEH HE TOJBKO MOJIY4YaTh MOMOIb OT COTPYAHUKOB OIEPATUBHBIX
MOAPA3AECICHHUN ITPU MPOU3BOACTBE MPEABAPUTEIBHOTO CIECACTBUS, HO U OKa3bIBaTh

UM COI[CﬁCTBHC B OCYHICCTBJICHHUU PO3BICKHBIX MCP. B 4YaCTHOCTH, CJICAOBATCIIb
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00s3aH HHPOPMHUPOBATH COOTBETCTBYIONIME CTyXKObl OPraHOB JI03HAHUSA O (aKTax
M 00CTOSTENBCTBAX, MMEIOIIMX 3HAYCHHE JUIS ONEPAaTHBHO-PO3BICKHON pPaboTHI,
IPEeJOCTaBIATh PabOTHUKAM OJTUX CIyXO0 BO3MOXHOCTb 3HAKOMHUTBCH  C
MaTepHaIaMH yroJOBHOTO aenal,

TakuM 00pa3soM, HampaBlIeHHE OTACIBHOTO TOPYYEHHUs CIIEIOBATENS U €ro
HCIIOTHEHHE ONEPATHBHBIM COTPYAHHKOM MY IOIKHO OCYIECTBIATLCS B CTPOIOM
COOTBETCTBMH € YIOJIOBHO-TIPOLECCYANBHBIM 3aKoHOM. OTJENbHOE MOpPYYEHHE
clefoBaTeas HMEET CBOEH 1ENbl0  pasjeNeHHe Tpyla 110 [POBEICHHIO
TIPeBAPUTENLHOIO CIIEJACTBHSA, C TeM YTOOBl MAKCHMAIbHO COKPaTHTh BpeMs
Meky (haKTOM TIPECTYIHOIO JesHUs U HAaKa3aHWEM JIMIA, er0 COBEPLIUBILIETO, a
TaKKe B CBA3HM C OCOOEHHOCTAMH PEKUMA MECT JIMIIEHHs] CBOOO/IbI, B TOM YHCIE B

CBA3H C HCBO3MOXHOCTBIO 6CCHpCH$ITCTB€HHOTO IMpoxoaa Ha TCPPUTOPHUIO ny.

! Myxutmusos A.A. K Bonpocy o CyIIHOCTH B3aUMOJAEHCTBHS CIIE0BATENs C OpraHaMH
no3Hanus / Bectauk TTYIIBIL 2013. Ne4(56). C. 89.
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SAKVIIOYEHUE

[Tpu Hanucanum KypcoBoi pabOTHI ObLIM JOCTUTHYTA LIE€Nb U 3aJa4d. bbuio
OTpEeNIeNICHO TOHATUSA clieqoBaTesisi U (YHKIMU, KOTOPhIE OH OCYIIECTBIISIET.
CnenoBarenb - 3TO JOMKHOCTHOE JIMIO, YIOJHOMOYEHHOE B Mpenesiax
KOMITETEHIIUH OCYIIECTBIISATh MPEABAPUTEIBHOE CIIEICTBUE 110 YTOJOBHOMY JICITY.

C TOuKM 3peHHs 3aKOHOAATENsl CJIeAOBAaTeNb BBIMOMHAECT (YHKIIUIO
oOBUHEHHUS (MpeaBapUTEIbHOE paccieoBaHUE), YTO KacaeTcs JOCTaTOYHO
CIIOPHBIM BOIPOCOM.

ITpouieccyanbHas CaMOCTOSITEIbHOCTh cieaoBaTess dbopmanabHO
ONpe/iesieHa, HO TMPETEePreBaACT CYLIECTBEHHBIE OIPAHWUYEHUS] CO CTOPOHBI
PYKOBOAUTENS CJEACTBEHHOTO OpraHa. B IIEJISIX HM300JUYEHUS T0J03PEBAEMOro,
OOBUHSIEMOTO B COBEPIICHUU TMPECTyIUICHUA. B 3aBUCUMOCTH OT MPU3HAKOB
YTOJIOBHOTO  Jieja, MPEIBapUTEIbHOE  CIEICTBHE MOXET IPOU3BOIAUTHCA
CJeA0BaTeIsIMU Pa3HbIX BeOMCTB. OCHOBOM IMPABOBOTO MOJOXKEHHUS CIEH0BATENS
saBisgeTcs peuctByrommn  YIIK PO, KOTOPBIM  3aKpEIUISieT TOJTHOMOYHS
cJea0BaTesl.

B coorBeTcTBMM C JEHCTBYIOIIMM 3aKOHOAATEIBCTBOM, B 00BEM 3ajad
CJeI0BaTelIsl BXOIUT:

1) ocymiecTBiIEHHE JOKA3bIBAHUS 110 YTOJOBHOMY JENY;

2) o0oCHOBaHWE W TPUMCHEHHE MeEp NPUHYKICHHS sl oOecredeHus
HAJJIEXKAIIETO OCYIIECTBICHUS YTOJIOBHO-TIPOLIECCYATIbHOM JIEATEIIbHOCTH;

3) NpUHATHE MPOMEKYTOUHBIX U UTOTOBBIX PEIICHUM MO YTOJOBHOMY JETY;

4) obecrieueHHE MpaB YYaCTHUKOB MPOIIECCa, TPETYCMOTPEHHBIX 3aKOHOM.

Jna peanuzanmu  yKa3aHHBIX 3aja4 CJIE0BAaTElb HAJEIEH CHCTEMOH
MPOLECCYAIBHBIX ~ IMOJHOMOYMH, A  TakKKe  ONPEICIICHHOW  CTEIECHBIO
CaMOCTOATEILHOCTH U TAPAHTUPOBAHHOW 3aKOHOM HE3aBUCUMOCTBIO.

[locnenneit 3amaveil sBISLIOCH ompeneraeHue (GopM B3aUMOACHCTBUS C
yupexaenusimu Y C. Tlog camuM B3aUMOJEHCTBHEM MMOHUMAETCSI OCHOBAHHAS Ha

3daKOHC, COrjiaCoBaHHasda 110 LCIEIM, MECTY, BpEMCHH ACATCIBbHOCTDL CIICAOBATCIIA U





30

ornepaTuBHOro pabotrHuka. HaunOosiee IUIOTHOE B3aUMOIEHCTBUE CIIEINOBATENS B
MY ocymecTBiaseTcsl ¢ ONepaTUBHBIMUA pa0OTHUKA. DTO 00YCIaBIUBACTCS PSIIOM
(akTOpOB, KOTOPBIE MOAPa3yMeBAaOT OOLIYIO LIEJb U 3aJauu B chepe pacKpbITHS
IICHUTEHLIMAPHbIX M[pecTyuieHu. Ilpy B3auMOIEUCTBMM  JOJDKEH  CTPOro
COONIOAThCS MPUHIUI Pa3rpaHUYEHUs] KOMIETEHLMH B3aUMOJECHCTBYIOLIUX
CTOPOH, KOTOPBIM MOAPA3YMEBAET pa3rpaHUYECHUE NOJHOMOYUN MEXAY JaHHBIMU
cyobektamu. IlopyueHue ciepoBarenst aipecyeTcsi HadallbHUKY MOApPa3IeiIeHUs
JI03HAHUS, KOTOPbIN 00s13aH OPraHW30BaTh U MPOKOHTPOJIUPOBATH €TI0 UCTIOTHEHHE

151 COO6I_HI/ITB CJICOAOBATCIIO O PC3yJIbTaTaxX.
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BBE/JIEHUE

Jlannasa TemMa SABIIETCA AKTyalbHOH, HOCKOJNBKY TEOpHA rOCyfapcTBa M
npaBa u3y4aeT He Kakue-u0o OTAeNbHbIe 0011eCTBEHHBIE ABIeHHS, OTHOCALIMECS
K OTAENBHBIM CTOPOHAM rOCYNapcTBa M NpaBa, a UMEHHO BCIO CHCTEMY O3THX
3aKOHOB, B3ITEIX B KOMILIEKCE ¥ B CaMOM 00111eM, aCTpakTHOM BHJE.

OcHOBa HAayKH TEOpHHM 'OCYAAapCTBa W mpaBa - oOlHe 3aKOHOMEPHOCTH
BO3HMKHOBEHMS, pa3BUTHUA W (YHKUHOHMPOBaHHA rocyjapcTtsa M TmipaBa. B
CTPYKTYpPY TEOPHH rOCYAApCTBA U MpaBa BXOJAT Takue o6iue 3aKOHOMEPHOCTH,
KaK BO3SHHKHOBEHHME H CTAHOBJIEHHE IOCYIapCcTBa U MIpaBa Ha ONpeNeIeHHOM JTamne
pasBUTHA oOmecTsa (Ha ypoBHE €ro MaTepHaNsHOrO, a BMECTE C TeM -
COLIHANIBHOTO H HHOIO pAacCloeHHsd), 00YCIOBAEHHOCTh XapakTepa H YPOBHS
Pa3sBHTHS rOCYJApcTBa M IpaBa XapaKTepoM M YPOBHEM pPa3BUTHS 3KOHOMHMKH U
of1iecTsa, U ApyTHE.

Takum 06pa3oM, OCHOBa TEOpHM TrOCYHApCTBA M IIpaBa 3TO OCHOBHEIE
MOHATHA, KATErOpMH, KOTOpele 06pa3yloT CTPYKTypy Kypca. B pasnmuuHBIX
y4eOHRIX NOCOOMAX COOTHOLUeHME CHCTeMB! MMOHATHH W CTPYKTypa Kypca B
OCHOBHOM fIBJIIETCH YCTOABIIEHCS, €CTh, OZHAKO M Pa3THYHA.

Teopus rocynapcrsa u npasa - 370 (yHAaMeHTalbHas Hayka KO BCeM
IOPHIHYECKHM HayKaM, OTCIOAa OTPOMHOE 3HaYeHHe €€ KaTeropuil H MOHATHI Ui
OTPAC/I€BBIX OPHAHYECKHX MJMUCIMIIIMH. bei: HMX YCBOGHHA HEBO3MOXKHO
pasobpaTbcs B O0Jiee KOHKPETH3HPOBAHHBIX, SMITHPHYHBIX 3HAHUAX O TOCYAapcTBe
H TIIpaBe HCIIOAb3yeMBIX OCHOBHBIMH MOpHAHYecKHMH Haykamu. Hayunoe
HCCNIeOBaHHe B TEOPHUH rOCYHApCTBa M NpasBa BeAETCS He 0 OTAENLHO B3ATOH
CIpaHe M He 3a KaKylo-TO OJJHy HCTOPHYECKYIO 3IIOXY, 4 C OpHEHTanuell Ha
Hanbonee pa3BUThIE B HACTOALIMH MOMEHT GOPMEI MPaB K rocyAapCTBEHHOCTH.

O0beKkT HCcleIOBaHHA - TEOpHA TOCYJAapCTBA H INpaBa Kak BBOJHAA,
abcTpakTHas M METOJONOTHYECKAS HayKa

IIpeaMer ucciefoBaHHA - cHCTeMa OOIMX MPHHIMIOB M CAELHAIBHBIX

3HAHHMH 110 TEOPHMH rOCYapCTBa U MpaBa B CHCTEME IOPUIUYECKHX HayK.,





4

Iean HecaenoBaHHs - H3ydeHMe TEOPHH TOCyAapcTBa H IpaBa Kak
byHIaMeHTaNLHO! IOPUAHYECKOi HAYKH.

[TocTaBneHHas Lenb AUKTYET CIEAYIOIIHE 3aJa4u:

- IaTh onpeseleHHe TEOPHUH roCyJAapCTBa U NpaBa Kak HayKH;

- PacKpBITh IIpeAMET H CIPYKTYpPY TEOpHHM rocylapcTBa H MpaBa Kak

= paccMOTpeTh H (hYHKIHMH TEOpHH rocyJapcTBa H I1paBa;

S OMpefenuTh MECTO TEOpHMM TrocyJapcTBa M IIpaBa B CHCTEME
001IeCTBEHHBIX H IOPHAMYECKHX HaYK;

= paccMoTpeTs IpoOneMbBl M IEpCNEeKTHBEl  Pa3sBUTHA  TEOPHH
FocyaapcTBa M NpaBa KaK HayKu.

MeToposioruss HcchaegoBanus. B Xole HccreqoBaHHs HCNOAB30BANHCh
Takie MeTOABl, KaKk aHamu3, CHHTe3, CpaBHEHMs, HCTOpH4YecKuH, QopmanbHO-
IOpUIHYECKH U IpyTHe.

PaGora coctouT wu3 BBedeHHs, HABYX TJaB, 3aKIOYEHHA U CIIHCKa

JIUTEpaTypP5bL.
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IJIABA 1. IIOHATHE U OCHOBHBIE KATETOPMM TEOPHH
TOCYIAPCTBA W TIIPABA KAK OYHIAMEHTAJBHOH
IOPUJIWYECKON HAYKH

1.1 TIloHsaTHe, NpeAMET H CTPYKTYpPa TEOPHH rocyAapcTsa H NpaBa

Teopus rocymapctBa M TpaBa H3ydaerT ofIque 3aKOHOMEPHOCTH
BO3HHKHOBEHHMS, PA3BUTHA, Ha3zHAueHHWs M QYHKUHOHHMPOBAHHA TOCYJapcTBa H
npaBa. OHa Kak OBl BBIUIEHSAET TOCYHAapCTBO H IIpaBO M3 BCEH CHCTEMBI
O61IEeCTBEHHBIX SIBIEHHI M MCCIEAyeT HX BHYTpeHHHe 3akoHoMepHocTH. Ho u B
3TOM C/Iy4ya€ TOCYAapCTBO H MpaBO PacCMaTpPHUBAeTCs B CBA3M C SKOHOMHKOH,
IOAIMTHKOM, MOpPaJiblO, KYJETYPOil U APYTHMH 0611ecTBeHHBIMU (DeHOMEHAMH.

TeopHio rocynapcrba M npaBa MO)KHO pacCMOTpPETh KaK B IIMPOKOM Tak H B
Y3KOM CMBICIIE.

B mMpPOKOM CMBICAE 3TO (popMa HaydyHOro 3HAHHWs, JAlollas LENOCTHOe
npeAcTaBlieHHe O 3aKOHOMEPHOCTAX M CYIIECTBEHHBIX CBA3AX roCyAapcTBa H
npaBa. «TeopHs rocypapcTBa M InpaBa» ¢ 3TOH TOYKM 3peHMs — 3TO Hay4HOE,
CHCTEMaTHuecKoe, rIyOokoe 3HaHHe. B 3ToM 3HayeHMH TEpMHH «TeopH:d
rocygapctea W mpaeay ynoTpebisercs KpakHe pelKo, TaK Kak BMECTO Hero
OOBIYHO HCHONB3YIOTCS TaKHe TIIOHATHA, KaK «OpHIHYECKas Haykay,
«MpaBoOBe/IeHUEY, «FOPUCTIPYAECHLIHAY.

B y3xoM cMbiciie «Teopus rocyfapcTBa M NpaBa» — 3TO CHCTEMa OCHOBHBIX
H7eH, 3aKOHOB, NOHATHI B 0ONMacTH rocyaapcTBa M npaba. B y3koM cMBICHE 1OA
«TeopHeil» MOHMMAIOT OAHY H3 IOPHAMYECKMX HayK, KOTOPYH TpPagMLIHOHHO
Ha3pIBAIOT Teopuedl rocyfapctsa H mpasa. Kak Hayka, TEOpHsA TrocylapcTBa H
npaBa npencrasiseT coboil cOBOKYNHOCTh 3HaHUH, NpeAcTaBieHud o Haubonee

oOIIHX 3aKOHOMEPHOCTAX BO3HHKHOBEHMS, pa3BHTHA H (QYHKIHOHHPOBaHHS
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rocyjapcTea M TpaBa. B 3TOM 3Ha4eHMM O00BMHO W yROTpeGIAeTCA TEPMHH
«Teopus rocyaapcTsa H mpaBay .

K o6mecTBeHHBIM HayKaM OTHOCATCS H Te, MPeIMETOM KOTOPBIX SIBIAIOTCA
rocyAapCTBeHHO-NPAaBOBBIE MHCTUTYTHl M MX (yHKUHOHHpOBaHue. Takue HayKH
HA3BIBAIOTCS IOPUAMYECKUMH. TeopHsa rocyaapcTBa W MpaBa XapakTEpH3yeTCs
PSZOM YepT, KOTOpHIE NPHCYLIH eif KaK ONpeReNeHHON IOPHAHYECKOH HayKe:

1) Teopusi rocyjapcTBa M mpasa - 3TO yMaHWTapHas (o6luecTBeHHas)
Hayka. TakoBo#l OHa SBJAE€TCS MOTOMY, YTO M3ydaeT OOLIECTBEHHBIE SBIEHHA -
rocyIapcTBO M IIPaBo, KOTOPhIE HENOCPEACTBEHHO CBA3aHEI C HEJIOBEKOM.

C TOYKH 3peHMs NMpeaMeTa M3y4eHHs Bce HAYKH JIENATCS Ha ABe Gonbluye
TpyNNE - eCTECTBeHHble U obulecTBeHHble. Tak, obIeCTBEeHHbBIE HAYKH H3Y4aloT
TMpoleCChl, MpOTeKaIe B dYenoBeueckoM obiiectse. B cBolo o[epenis
o6lUeCTBEHHBIE HayKH B 3aBHCHMOCTH OILITE TaKH OT KOHKPETHOTO INpeaMeTa
Aenatca Ba pa3sHBIe OTPACIH 3HAHHMIT - COLMONOTHIO, ICHXOJIOTHIO, TIOJIMTOJIOTHIO H
T.J.

2) TeopHs rocysapcTBa U Ipaea - 3TO eHHasA HayKa O rocyJiapcTBe H npase.
XoT4 rocylapcTBO U MPaBo - ABJIEHHA Pa3sHONOPAAKOBEIE, TEM HE MEHEE OHH TECHO
CBA3aHBI JPYT C JAPYTOM M HaXOAATCA B Hepa3phIBHOM eAuHCTBe. ['oCynapcTBo He
cymecTsyeT 6e3 mMpaBa, Tak Xe Kak M IpaBO He CymeCTByeT Ge3 rocynapcrsa.
Haxopsce B €OHHCTBE, OHH H ONpeAcHAIOT TEOPpHIO TOCY/apcTBa M MpaBa Kak
eMHYIO HAYKy O FOCYJapCTBE H NpaBe’.

3) Teopus rocygapcrtBa M mnpaBa - 310 Hambonee ofias Hayka o
rocynapctee H npase. TeopHs rocynapcTBa M Ipasa - HE €AMHCTBEHHas Hayka,
M3y4arollas rocyapctso U npaso. ITociefnue U3y4yatoTcs MHOTHMH HayKaMH, Kak
IOpHAMYECKHMH, TaK H ofmecTBeHHEIMH. Ho B oT/IHYMe OT APYrHX HayK TEOpHA
rocyfapcTba U MpaBa 3aHHMAETCs M3yYeHHEM He YacTHBIX, a OOIMX BONpPOCOB,

TaK KaK OHa HCCJIEOYyeET Hanbonee 06H.IPI€ 3aKOHOMEPHOCTH BO3HHKHOBEHH,

! Teopus npaea u rocynapcrsa. / IToa pex. Jlasapes B.B. M., 2002. C.12.
2 Komapos C.A., Manekoe A.B. Teopus rocysapctea H npasa. / Ilon pea. Mapuenko M.H. M.,
2001. C.189.
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pa3BuTHs M QYHKUHOHMPOBAHHA rocylJapcTBa H NpaBa. JTHM M oOycioBneH eé
obumit xapakrep.

4) Teopus rocyjapcTBa M IpaBa - 35T0 dyHAaMeHTalbHas HOpHANYECKas
Hayka. SIpnssce HauGonee o6Imleii HaykoH o rocyiapcTBe WM IpaBe, OHa, Kak
NpaBulo, He 3aHMMaeTcs M3YYEHHEM TPHKNAHBIX, CYrybo MpaKTHUYeCKHX
BOmpocoB. E& 3amaueii sapimsercs  (GopMHpOBaHHE  OCHOBOIOJATaloOLIHX,
¢yHAAMEHTANEHEIX 3HAHUH O rOCyapcTBe H MpaBe.

5) Teopus rocymapcTBa H MpaBa - 3TO METOJONOrH4eckas Hayka. K
METOIOJIOTHYECKHM OTHOCATCA HaykH, (oOpMHpYIOLIHe B3INAJ Ha MHp, Ha
OKpYXalollle Hac sBAeHUs HeiicTBuTeNsHOCTH. K TakuMm HaykaM OTHOCHTCH,
npexae Bcero, ¢punocopus. OgHako kpoMme ¢unocoduu noaobHy0 podb MOTYT
BBIFOJIHATE M HEKOTOphle ApyrHe HaykH. B cucreMe IOPUAHYECKHX Hayk
METOAONOTHYECKOl HayKoii sBNsSeTCA TeOpHS rocyJapcTBa U NpaBa.

MoxHO cpenaTth BBIBOJ YTO, TEOpHA rOCyJapcTBa M IpaBa - 3TO HAyKa,
H3yJaiollas ToCyJapCcTBO M IMPaBO B HX HCTOPHYECKOM DPa3BHTUH, B3aHMOCBS3H,
COLHANIBHOMN, SKOHOMHYECKOH H MOJUTHYECKO# 00yCHOBIEHHOCTH.

Kak u mobas papyras Hayka Teopus rocyAapcTBa M IIpaBa HMeeT CBOH
npenMet. be3 mpenMeta, kak 3ameuan el I'erenb, He MOXeT OBITH H caMoii
Haykd. [lpenMeTr omnpejenser CcaMOCTOATENBHOCTh HayKH, €€ T[paBoO Ha
cymecTBoBaHue'.

IIpemMeTOoM TeOpHH rocyAapcTBa M MpaBa SABIAIOTCH HauOonee obILIHe
3aKOHOMEPHOCTH BO3HHKHOBEHMS, Pa3sBUTHA M (YHKIMOHMPOBaHHA TaKHX €ro
COCTABHBIX YacTeif, Kak FOCYapCTBO H NPaBo-.

OnpenenuTh NpeAMeT TEOPHH FOCYapCcTBa M MpaBa — 03HAYaeT YCTAHOBUTh
Kpyr Tex oOOIIecTBeHHBIX OTHOLUEHHH, SBJeHWH, MHCTHUTYTOB, Y4UepexAeHHIi,
KOTOphie OHa H3y4aeT. [lo3ToMy paccMOTpeHHE BONpOca © NpeIMeTe TeOpuu
rocyZapcTBa U MpaBa HEPa3phIBHO CBA3aHHO C BELICHEHHEM €€ XapaKTepHBIX 4epT,

ocobeHHOCTel M MecTa B CHCTEME FOPHCTIPYAEHLIHH.

' Mporacos B.H. Teopus npasa u rocynapctsa. M., 2001. C.6.
?Xponaniok B.H. Teopun rocyaapcrsa U npasa.YueOHHK 1ng BeicIIMX yueOHbIX 3aBeneHuit /Tlon
pea. npodeccopa B. I'. Ctpekososa - M.: Hanatensctso «Mutepetunny, «Omera-Jin, 2008,
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Jin npenMera TeOpHM TOCYAAapCTBaM IpaBa XapaKTEpPHbI CIEAYIOLIHE
OCOOEHHOCTH:

1. Teopusa rocynapctBa M NpaBa H3ydyaeT roCyJapcTBO M IpPaBO Kak
LIeJIOCTHOE #ABJIEHHE, B WX Haubonee oO6meM BHAe H McclemyeT oOmue
cnenubyecKue 3aKOHOMEpPHOCTH BO3HHKHOBEHHH, pa3sBUTHA "
(YHKLIHOHHPOBaHHUA rOCYJapCTBa U MpaBa KaK eJIMHBIX H HETOCTHBIX CHCTEM;

2. Teopus rocynapctBa M mnpaBa paspabareiBaeT H (QopMymaHpYyeT
TEOPUTHYECKHE  TOHATHA  WIM  KaTeropHH  IOPHCIpPYAEHLHH,KOTOPbIMH
PYKOBO/ICTBYIOTCA H NONB3YIOTCA Bce Ge3 HCKIOYEeHHS HayKH O TOCYAapCTBe H
TpaBe;

3.  Teopws rocymapcrba U IpaBa BEIpaXaeT IO3HAHUN 3aKOHOMEpPHOCTeH
pa3sBHTHA M (QYHKUMOHMpOBaHHS TOCYJapcTBa W MNpaBa B (OpPMYMHPOB2ZHHH
NOHATHH M OIpefieleHHH rocyAapcTBEHHO-TIPAaBOBBIX SBIEHHI, a Takke B
BeIpaboTKe wieH, BBHIBOJOB M HAYYHBIX pEKOMEHAalMii, KoTopble OyAyT
CrocoOCTBOBATh Pa3BUTHIO FOCYAAPCTBA M I1paBa;

4.  Teopusa rocymapctBa H TMpaBa HCCIEAYeT T[OCYNapCTBEHHblE H
NpaBoOBhLIE ABJICHHMSA B OPraHUYECKOM €IUHCTBE H CHCTEMHOM BIIHSHHUH Ha JPyTHe
SBJIEHUS H [TPOLIECCHI;

C yueroM BbllUeNepeYUCICHHBIX ocobeHHOCTeHl MOXKHO CKa3aTh, 4TO
MIpEeIMET TEOPHHM rOCyAAapCTBAa H MpaBa — 3TO rOCYJApCTBEHHEIE H TIPABOBEIE

ABJICHHA IIO IIOBOI[yl .

1. Bo3HHKHOBEHHA, Pa3BUTHA H (YHKUHOHHPOBAHMS TrOCYyHapcTBa H
npasa;

2. Pa3suTHs npaBocO3HAHUA W NPABOBOH KYJNBTYPHI;

3.  CobnrogeHHs NpHHLUIOB JEMOKPATHH, 3aKOHHOCTH M IIPaBOIOPAMIKA,

4.  Hcnons3opaHus, NpUMEHEHHs, COOCIIIONEHHA M HCIONHEHHS HOPM

TipaBa, a Taloke OCHOBHEBIX I'OCy AapCTBEHHO—-TIPaBOBBIX HOHHTPIﬁ, OGHIPD{ OJIA BCEX

HWPHIHYECKHX HaYK B LICIIOM,

' Komapos C.A., Mansko A.B. Teopus rocymapctea H npasa. / Ilon pex. Mapuenko M.H. M.,
2001.C.191.
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Teopusi TocylapcTBa M NpaBa — 3TO eIMHAA Hayka, Jaiolas oGobieHHoe
TpeJICTaBlieHHe O roCyAapcTBEeHHO-NpaBoBoit AeiicTBuTenbHOCTH.HO Kak U mobast
HayKa HMeeT CBOIO CTPYKTYpY, KOTOpas COCTOMT M3 ABYX KpYNHEIX OJoKOB
(aneMeHTOB):

- TEOpHs roCyLapcTBa;

- TeopH IpaBa.

Q6a 6noka umeroT o6IMe MpoOieMBl - BOMPOCHI HMX MPOMCXOXAEHHA,
pasBUTHS, METOJOJOrHM, THIOJNOTHHM, TOAXOAOB K CYNHOCTH H T.A.
B mTeparype, ORHAKO, BBICKAa3aHO MHEHME, COINIACHO KOTOpOMY HAes
Hepa3pHIBHOH CBA3M rOCY/apcTBa M NpaBa OrpaHHYMBaeT MpEeAMETHYIO 061acTh
TEOpHH TOCyJapcTBa M MpaBa 3aKOHOMEPHOCTAMH, OOIIMMH M rocyfapcTsa H
MpaBa, B pe3yJIbTATe Yero «COOCTBEHHbIE 3aKOHOMEPHOCTH NPaBa, KOPEHAIHECs B
o6IIeCTBeHHOI CcHCTeMe, OTOIUIM Ha 3ajHUi IUlaH, a B3aHMOCBA3b MEXKAY
rOCyapCTBOM M TMpaBOM CTaja TPAaKTOBaTkCA, NpPH BCEX CYMECTBYIOLIHX
OroBOpKaX, KaK MPU4HHHO-CJIeACTBEHHAasA 3aBHCUMOCTS IpaBa oT rocyzapcrsay’.

Takxe TMOXUEPKHBAETCA, YTO 3TO BeJeT K NpPHOPHTETY OCYAapCTBEHHOH
BJACTH Haj [paBoM, COLHAILHOH  CMNpaBefIMBOCTBIO, HPAaBCTBEHHBIMH
npuHUMNaMH, [loaToMy  MpeIaraloT  OTKa3aTbCs OT  HCKYCCTBEHHOro
0OBeIMHEHHs TEOPHM TOCYAApCTBa U NpaBa B cocTaBe o0llel TeOpHH M BBLACIKTE
TEOpDHI0 1paBa B CAMOCTOATENBHYIO HAayKy CO CBOHM  NPEIMETOM.
JymaeTcs, YTo aBTOpbl MOAOGHON TOYKH 3peHMs He coBceM Npasebl. [leno He B
camoil MJee HepaspeIBHOH CBf3M TroCyJapcTBa M IpaBa. JTO, B IPHMHLHIE,
akcioma. Henb3s ompefensTh NpaBoO TONBKO. KaKk CPEACTBO (HHCTPYMEHT)
rocyAapCTBEHHOTO YMpaBJieHWs, He CIENyeT XXECTKO CBsA3BIBATE €ro TOJBKO C
rocygapcTBoM. [IpaBo — CPEACTBO COLHANBHOrO YNpaBJEeHHA, HMEIOIee
cOBCTBEHHYIO KYJIBTYpPHYH0 LEHHOCT M ITybOKHE KOpPHM B COLMANBHBIX

OTHOILIEHHAX, TPAXAAHCKOM 061uecTBe (4TO MOXKET NPOABIATECA B pedepeHnyMax,

! Koanos B.A. [Tpofnema npeamera u Metoponoruu obuweif Teopun npasa. JI: Hsa-eo
Jlennsurpaa.yn-ta, 1989. C 21.
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BCEHApOAHBIX OOCYXIeHHsAX, BO BIHAHMM H3OWpareNell Ha 3aKOHOAATENLHEIE
OpraHsl  T.I1.).

ITpH Beelt B3auM0oOGYCIOBIEHHOCTH rOCYapCTBa M NpaBa MoclefHee BCETAa
JODKHO OBITE KOTKPBITOY» IJIA HENOBEKa, Pa3INYHBIX COLMAaNbHBIX IPYIIN, KIacCoB,
obmectsa B LenoM. MHBIMH clOoBamMH, B3aHMOCBA3b INpaBa C OJHHMH
COLMANBHBIMH MHCTHTYTAMH BOBCE HE KCKIIIOYAET €ro B3aUMOCBA3H C APYTHMH,
YTO TpeAmoJaraeT paccMOTpeHHe fpasa B Gonmee «aBToHOMHOM» mnane. K Tomy
*e, HcCleRys NpobieMsl rocyJapCTBEHHOCTH, MBI TeM caMbiM B Gonbliell Mepe
nocturaeM u camo mpaso. OmgHo 6e3 Apyroro, Kak M3BECTHO, CYIECTBOBAaTk HE
MoxkeT. VIMeHHO 5TMM oOycnaBnMBaeTcss HepasphIBHOCTh ABYX 4acTeH
HCCNeAyeMOi I0puaAnYeckoi HayKH — TEOPHH rocyIapcTBa M TEOpHH Ipasa.

[MosToMy, paccMOTpeB MOHATHE, OCOOEHHOCTH IpeaMeTa U CTPYKTYpY
HAYKH TEOpPHH rocyJapcTBa U Ipasa, MOXHO CAENATh ONpeJielleHHbIe BEIBOABL:

1)  Tlon Teopueii rocyqapcTBa U fpaBol Kak HAYKOH MOHHMAIOT:

1.1 B mmpokoM cMmeiciie 3TO (opMa HaydHOro S3HaHHA, Jarolas
L[EJIOCTHOE TIPEACTaBACHHE O 3aKOHOMEPHOCTAX M CYIIECTBEHHBIX CBA3AX
rocyzapcTsa H npasa.

1.2 B y3koM cMbIC/IEe «TEOpHA rocyZapcTBa M IpaBa» — 3TO CHCTEMaA
OCHOBHBIX HJieii, 3aKOHOB, MOHATHI B 001acTH rocyapcTsa H IpaBa.

2) Ilpemmer Teopud TrocyAapcTBa M mpaBa TNpeAcTaBnseT coboi
oOBeKTHBHBIE CBOMiCTBA TroOCyJapcTBa M TMpaBa, OCHOBHble M  ofigue
3aKOHOMEPHOCTH BO3HUKHOBEHHMS,  Da3BHTHA H $YHKUHOHHPOBaHUA
rocyapCTBEHHBIX Y NIPaBOBBIX ABJICHHIA.

IIpeaMeT TeopHH rocyaapcTsa U Npasa BiJIIO4aeT B ceba 0ocobeHHOCTH:

- BO3HHKHOBEHMs, pa3BHTHA H (YHKIMOHHPOBaHHA TOCyAapcTBa M
1paBa;

- pa3BUTUA IPABOCO3HAHHS U ITPAaBOBOMH KYJBTYDHI;

- co0roeHHA IPHHIIKIIOB AEMOKpaTHH, 3aKOHHOCTH U NIPaBONOPAAKa;
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- MCTIONB30BAHMSA, NPUMEHEHHs, COONIOHEHHS H HCIIOIHEHUS HOPM
IpaBa, a Takke OCHOBHLIX FOCYAAapCTBEHHO—TIPABOBEIX TIOHATHH, OOIUX [ BCEX

IOpHANYECKHX HAYK B LIENIOM.

3) Teopus rocymapcrsa H IpaBa COCTOMT M3 [IBYX OJIOKOB: TEOpHH

rocymapcrea H TCOPHH IIpaBa.
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1.2 ®yHKUHH TEOPHH rocyaapcTBa H NpaBsa

IMonaTrHe mpeamera TeOpPHH TOCYAapcTBAa M IpaBa, OCODEHHOCTH 3TOTO
npeaMeTa, PpacKpbIBAalOTCA 4epe3 Te (YHKUHH, KOTOpBIE BBHIIOJHACT HayKa.
@YHKIMA HAyKd — 3TO Te HampasiieHus e€ AeiCTBHA, KOTopele TpeOyloTcs H
HeoOXOAHMBI [UIA pelieHH CTOALLMX Nepea Hell 3aay.

MYHKIMH TEOPHH rOCyJapcTBa M IpaBa NPeACTaBIIOT Co60H OCHOBHbIE
HafpasjieHus JeWCTBHUA JAHHOH HayKH, HeoOXoAuMble A PEIIeHHUs CTOSIIHX
nepes; Heii nenmed u 3amad. DYHKUMH XapaKTEPH3YIOT €€TeopeTHYecKoe H
NpakTHYECKOE 3HAYeHHEe I TNPOrpeccHBHOro mpeobpa3soBaHMA oOuIeCTBEHHOH
XHU3HH.

Kak u nmobas Hayka, Teopusi rocylnapcTBa M IpaBa BEINONHSAET Pl
GYHKIHH, KOTOpble ONpeAensioT eé 3HayeHue. BeUIensaioT cnefyoomue GyHKIHK
TEOpHH rocyIapcTBa ¥ npasa .

1. Owntosornyeckass (OHTOJNIOTMA - MOHATHE CYLIEro) - BblpaxaeTcs B
1O3HAHMH H OOBACHEHHH SABJIEHHMH W IPOLIECCOB rOCY/ApCTBEHHOIO M NPaBOBOH
xu3HH obmecrBa. TeopHsd mnpaBa W TrocyjapcTBa He TOJBKO H3Y4YaeT B
060611IeHHOM roCyapCTBEHHO-NIPABOBYIO CHCTEMY, HO H OOBACHAET OOBEKTHBHBIE
IIPOLIECCE] €€ Pa3BHTHSA, BHIACHAET, KaKue 3aKOHOMEPHOCTH JIeXKaT B OCHOBE 3THX
IPOLIECCOB, ONpEIeNAeT HX COREPKAHHE U CYILHOCTD.

Ha ypoBHe ofumx 3akoHOMepHOCTell Teopus MpH3BaHA KOHCTATHPOBATS,
YTO M KaK MPOHCXOAUT B ctepe rocyaapcTsa U Npasa, a 3aTeM 00bACHUTD, ToYeMy
3TO MPOMCXOJWT. JTO TaK Ha3bplBaeMas OHTONOrH4yeckas (QyHKUHA, cCOCTOALIAsA B
PACKPBITHH OGBEKTHBHO CyllecTByromiell peansHocTy’.OHTONOTHA — HAayKa O
CYILIEM, «OHTOC» - MO-TPEYECKH «CyIlleey», NO3HAHHE CYLIECTBAa rocyjapCTBEHHO-
IIPAaBOBBIX ABAIEHUH NMPOHCXOIUT B paMKaxX yKa3aHHOH QYHKLHH.

2. OBpucTHYecKan (Mo3HaBaTeNlbHad) (3BPUCTHKA - HCKYCCTBO HaXOXACHUS

HCTHHBI) - BBIPAYKACTCA KaK B FJIYGHHHOM IMO3HAHHMH OCHOBHBIX BaKOHOMepHOCTCﬁ

! Craxyn O.®. Teopus rocynapctsa u npasa: YueGuux / ITep. c pyc. - M.: Koncym, 2001. C. 40-
41.
2 Teopus npaea H rocyaapetsa. / Ilon pea. Jlasapesa B.B. M., 2002. C. 18.
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roCyAapCTBEHHO-TIPAaBOBOMH XH3HH, TaK U B BBIACHEHHH MX TEHIEHIMH, OTKPBITHH
HOBEIX 3aKOHOMepHOCTei, o0orauljeHMH HOBBIMHA 3HAHWSIMH O Ppa3sBHTHH
rocyIapcTia H npasa («HapallliBaHHe» 3HaHHi).

Teopuu rocymapcTBa M npaBa, kak ¥ Jioboil Hayke, 6e3yClI0BHO, MpHCYyIIa
9BPUCTHYECKAsA HIM TEOPETHKO-TIO3HAaBaTeNbHas (rHoceoyioruyeckad) GhyHKIHS,
KOTOpas 3alTIoYaeTcs B UCCiIeIoBaTeNnbekoll pa3paboTke CBOEro NpefMeTa, B €ro
TEopeTH4eckoM ocBoeHHH. Ha ocHoBe peanusanuy AaHHOR (YHKLHHM NPOUCXOAHT
CTaHOBJIEHHE TEOPHM TOCYJApcTBa M MpaBa kak cucTeMbl 3HaHHH. OcobeHHOCTH
9TO# (YHKLMH COCTOHT B TOM, YTO OHA BHINOJIHAETCA HayKoi kak Obl «is cebsy,
JUIS CBOEr0 pa3BHTHA, M B 3TOM CMEIC/IEé OCYIIECTBICHHE TEOPETHKO-
MO3HABaTeNbHOH  (YHKUIMH  ABJSETCS  YCJIOBHE  CYIIECTBOBAHHUA  HAYKH.
CopepxaTenbHasd cTopoHa JaHHOM ¢yHKIuM onpefensercs cnenubHkoi
IpeaMeTa H UCMOoAb3yeMoH MeTO0NIOoTHeHH.

3. ITporHocTHYyeckas - BhIpaxkaeTcsa B MpeABHACHHHU («B3riasan B Oyayiiee»)
JaNbHeHIIero pa3BUTHA NpaBa H rocyAapcTBa Ha OCHOBE aJeKBATHOTO OTPaXXEHHA
ero oOBeKTHMBHBIX 3akoHomepHocTteH. Hampumep, onpezeneHue ITyTeH
JaNbHEHIIero COBEPIIEHCTBOBAaHHS  3aKOHOJATENbCTBA M [PAKTHKH  €ro
npuMmeHeHusa. CTHHHOCTE THOTE3, BRIABHHYTEIX TEOpHUel rocyfapcrsBa M Mpasa,
IpPOBepAETCA NPaKTUKOM.

HyxHo yuuTBIBaTH, 4TO TEOpHsl rOCyHApcTBa H IIpaBa 3aHUMAaeTcs He
CHIOMHHYTHBEIMH Mpo0JieMaMy, a MbITaeTcs NpeABUAETh UX noasneHue. K aroMy eé
IIPU3BIBAET NPOTHOCTHYeCKasA PyHKuua. B Teopuu rocyaapcrsa U mpaBa TaKMMH
JaHHBIMH I NpeACKa3aHUs MOTYT CIYXHTh OTKpPBITHE TEOpHI 3aKOHOMEPHOCTH
rocyJapCTBEHHO-IIPaBOBOIO0 pa3BUTHA, AOKa3aHHBIe e€l0 (PaKTbl, HAKOIICHHas
cTaTHCTHKA. Takum ofpa3oM, pedyb MAET 0 (QYHKUHH HAayYHOro NpeaBUISHHUA B
cepe rocymapcTBeHHO-NPaBOBBIX SBJIEHHH, BEIABHXEHHA HAYYHO 000CHOBaHHBIX
rurores.

4. Metoponoryyeckass - Bbipaxkaerci B (POPMHPDOBAaHMH TIOHATHIAHOIO

anmnapaTa CHCTEMbI IOPHAHYECKHX HayK, CO3AAHHH YHHBEPCANbHOH! IOpHAHYECKOH
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a3plka  obecrnieunBaeT emuHOOOpasHe B KiacCHMHKALMM M OLIEHKE SBJICHHI
CIELHAINCTaMH pa3slHYHEIX OTpacieii npasa.

HaHHas GyHKIHS BBITEKAeT U3 caMoil IPHPOABI 3TOM HayKH ¥ 06yclioBIeHA
€€ MECTOM B CHCTEME IOPHIHYECKHX HAYK, ABJIAETCH METONONOTHYECKAA (YHKI[HS.
Meton B Hayke — 3To 3HaHHe. 3HaHus, paspabaTeIBaeMble TEOPHEH rocyapcTsa U
npaBa, B OCHOBHOM CBO&M 00BEMe HCHONBE3YIOTCA KaK CPEeACTBO pellUeHHs
OTpacieBhIX TeopeTHYECKHX mpobnem, 6o B paMkax Kak oOwei Teopuu
rocyaapcTBa, Tak M oOllell TeOpHH NpaBa BBEIABNAIOTCA OOIIENpaBOBEIE H
obmerocyAapcTBeHHBIE 3aKOHOMEPHOCTH, pa3pabaTeIBaloTCs OOILIHE TOHATHA M
KOHCTPYKLIMH.

Merononoruueckoe 3Ha4YeHHE TEOPHH [OCYAApCTBa H NpaBa 06yCIOBIEHO
H TeM, 4YTO B €& paMKax pa3pabaThIBalOTCs BONPOCH METOJOJOTHH IIPABOBEACHHS B
LIEJIOM (TO €CTh MCIIONB30BAHMA CAMBIX Pa3IMYHEIX 001aCTel 3HAHHUA A pELIeH s
TEOPETHYECKHX MNpobiieM IOpHCHPYNEHLMH), CTPOHTCHA OmNpefenéHHas CHCTeMa
TaKoit MeTofoNorun '

5.  IlonuTHdeckaa - BBIpaKaeTcs B BO3AEHCTBHH Ha (OPMHPOBaHHE
MOJINTHYECKOTO Kypca rocyAapcTBa, NONHTHYECKOH cucTeMBl oOllecTBa M B
obecrnieueHHH X HAYYHOCTH.

OcHoBHOe 3HaueHHe oOIell TeOpHMM He OlPAaHMYHBAETCH [O3HAHHEM
rocynapcTsa u mpasa. COOTBETCTBYIOUIME pa3fieNnkl 3T0H HayKM H3/araloTcs Tak,
4yToOBl yKa3aThk CpeAcTBa Npeobpa3’oBaHMA W PasBHTHA COLMANBHEIX cB3eil. U3
AaHHOTO OOCTOATENECTBA BHITEKAIOT TakHe (GPYHKLUMM HAYKH, KaK TOMHTHYEeCKas H
HE0NOorHYecKas.

He orpanmnuuBasck TO3HaHHEM TOCYJApPCTBEHHO-NMPABOBBIX ABNEHHHA,
TEOpHs rocyapcTBa M mpasa pa3pabaTeIBaeT NPHHUMIGI Npeobpa3oBaHus Mpasa,
NpaBOBbIX M TOCYAApCTBEHHBIX MHCTHTYTOB. CaMO rocynapcTBO BBICTYNAET
hoxycoM nonutHyeckoit GOpEGEL, MO3TOMY (YHKUHEH TeOpuM rocyHapcTBa H
npasa Oyner BBICTYHNAaTh nonutH4yeckas ¢yHkuua. [loauTHka oO3Hauaer

OSHIECTBCHHYI-O ACATCIIPHOCTD, HAIIpPaBJICHHYIO Ha 3aBOCBaHHE HIH COXpaHEHHE

' Mipotacor B.H. Teopus npasa u rocynapcrea. M., 2001.C.11-12,
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rocyJapcTBeHHOH BACTH, ONpEAEIEHHOE HaMpaBleHHe Y CMOCOGH! AeATENFHOCTH
rocyaapcTsa BHYTPH CTPaHbl ¥ B OTHOLIEHHAX ¢ HHOCTPaHHBIMH IOCYJapcTBaMH U
Tak panee. IlonuTHueckuil Kypc CTpaHbl OTpaxaeTcs M B TPaBOTBOPYECKOH
JNEATENBHOCTH, ¥ B AEHCTBYIOLEM 3aKOHOJATENBCTRE .

6. Hpeonormyeckas - 3akmoyaercs B paspaborke (yHIaMeHTaIbHBIX
Hiel O MyTAX MPOrPecCHBHOrO pa3sBHTHA rOCYAApcTsa M NpaBa, BAMAOMIHX HA
IPaBOBOE CO3HAHHE IpaKAaH M obuiectsa (Hampumep, HAEA O AEMOKPATHYECKOH
COLHAJIBHOE MPaBOBOE IOCYAAPCTBO).

B TecHoil cBA3M C MNONMTHYecKoil (yHKuHel cyecTByeT GQyHKIHA
ueoNioruyeckas. Mneonorus W waeonorudeckas (GyHKOMsS HayKy OTpaaloT e€
MHpOBO33PEHYECKYI0 CTOpoHy. Kneonoruueckyio (QyHKUMIO He CNEHyeT
PAcCMaTpPHBaTh KaK HEM3GEKHOE «3110%, C KOTOPBIM BEIHYX/EHb! CYHTAThCS. EE He
clIe/lyeT TONKOBATh KaK 00s3aHHOCTE ONpaBAaHHs TOrO HIH HHOTrO MOJTUTHYECKOrO
Kypca mnpapsmeii mapTad, kak Oe3gyMHOe H HEKpHTHYECKOe LHUTHPOBaHHE
OCHOBOMOJIOKHHKOB, TPETEH3HI0 HayKU Ha MCTHHY B NOCJEAHEH HHCTaHUHH H
«TIpaBo TOYyYaTh» IMpeiCTaBUTeNeH APYrHX oTpaciedl 3HaHud. Mmeonormieckas
DYHKIIHS, TOHMMaeMas B Pa3yMHBIX TIpefieNaX, eCTh JIMIIb IPH3HaHUe TOro (axTa,
YTO MNpaB0 M TOCYAapCTBO WIPalOT 3HAYMTENBHYIO pOJNb B COLHANBHO-
ITOJIMTHYECKOH KHM3HH CTpaHbl, B KyJsTypHOH cdepe, B 06nacTH 00ILEeCTBEHHOIO
co3HaHus. HMpaeonorunyeckas (yHKUMA TpH3HAET OOJBLIYI0 H pacTyllyio poib
TIPaBOBOTO CO3HAHMA, MPaBOBOM KYJIbTYpHl PasNMYHEIX CYOBEKTOB NpaBOBOH
MH3HH M CO3HATENBHOr0 BEIOOpa CBOEro IMOBEJEHHS, OCO3HAHMA HM CBOUX
cyOBEKTHBHEBIX MpaB 1 00s3aHHOCTEH, CBOEro IpaBoOBOroO CTaTyca.

7. HayuHo-npuknagHas - 3aKiiodaeTcs B pa3paboTke peKOMEHNAUMH Jnsi
NPaKTHYECKOTO pellleHHs 3afa4y ToCyNapCTBEHHO-NIPABOBOTO CTPOUTENBCTBA -
NOArOTOBKE 3aKOHONPOEKTOB K MPOEKTOB APYTrMX HOPMATHBHO-TIPABOBEIX aKTOB.

IIpuknagHas GyHKOHA TEOpHH ToOCyJapcTBa M IpaBa CBA3aHa C

HENoCpe/ICTBEHHBIM €€ BBIXOAOM Ha MPakTHKy — [PaBOTBOPYECKYI0 H

1
Hosukopa C.C. Counonorus; HcropHs, ocHOBBI, HHCTHTYLHOHanH3auus B Poccun. Mocksa-

Boponex, 2000, C.197.
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NpaBopeanu3yIonLyto. BolnonHeHye 310l (YHKIUHH COCTOHT B pa3paboTKe MpaBHIl
IOPUIHYECKOH TEeXHUKH, METOJOB TOJIKOBAHHMS HOPMOTHBHO-TIDABOBBIX aKTOB,
npennoXeHuii 0 COBEPIIEHCTBOBAHUIO 3aKOHOATEBCTRA, €F0 CHCTEMAaTH3alMH
pellieHHH JPYTHX BONPOCOB MPaKTHYECKOTO XapakTepa'.

8. BocnutarteibHas - K e€ comepixaHHio OTHOCAT, B YaCTHOCTH, 0ByyatoLiee
3HaueHHe JAHHOH HayKH, MOCKOJBKY Ha e€ 6ase CTPOMTCS COOTBETCTBYHOLIAA
yueGHasi ZUcUMIIMHA, TeopHs rocyiapcrsa M IpaBa JIOJDKHa crocoGCTBOBATE
pOCTy NpaBoOBOi KyJBTYpPHl HaceNeHHs, TOMOraTh HaXOAUTh BEpHbIE ODHEHTHPEI B
chepe rocyAaapCTBEHHO-NPaBOBOIl JKM3HM, BOCIMTHEIBATL YBAXEHHE K MpaBy,
MpaBOCYHI0, KOHCTHTYLIHH.

Teopus rocymapcTBa ¥ [paBa BBIIOJHAET YKa3saHHele (QYHKUUH
TNIPHMEHHTENBHO K [peMeTy HCCIeAOBaHMA, OMHPAACh Kak Ha COOGCTBEHHBIE
pe3ynpTaThl, TaK W Ha JaHHble APYTHX HOpHAMYecKHX HayK. OcoGeHHOCTH
(GYHKLUHIT TEOPHH rOCylapcTBa U MpaBa COCTOHT B TOM, YTO OHH OCYIIECTBIIAIOTCS
B (hopMe 0OILIETEOPETHYECKOrO MBILLLICHHS, KOTOPOE JTOrHY€CKUM IYTEM BBLABILACT
NpUYMHHBIE H (YHKIMOHANBHBE CBA3H IOCYJapCTBEHHO-TIPABOBBIX SIBICHMH,
onpefenser oOLIHe 3aKOHOMEPHOCTH HMX Pa3sBUTHA B OCBOGOXAEHHOM OT
MCTOPHYECKHX CITy4daitHocTelH B OTKIIOHEHHH BPII.[CZ.

Takum oOpasoM, paccMOTpeB (YHKLMEH TEOpHMH TroCyJapcTBa M Mpaea,
MOJKHO CHENIaTh BHIBOABIL:

1.  OYHKUHH TEOPHH rOCyJapcTBa U Npasa - 3TO OCHOBHEIE HAMpPaBIeHHA
ee TEeOpEeTHYECKOro M NMPAaKTHYECKOTo Ha3HaueHWsd, BLINONHAEMEIE B OOLIECTBe C
Le/BI0 ee MPOrPECCHBHOTO Mpeobpa3oBanus.

2.  BeifensiioT OHTOJIOTMYECKYIO, 3BPHUCTHYECKYI0 (IIO3HABATENBHYIO),
NpPOTHOCTHYECKYID, METOJOJIOTHYECKYI0, TONHTHYECKYIO, HIEONIOTHYECKYIOo,

HAayYHO-TIPHKIIAAHYIO ¥ BOCMHTATENbHYIO (GYHKIHH TEOPHH rocyapCcTBa H npasa.

'MNporacos B.H. Teopus npaea n rocynapetea. M., 2001.C.12-13.
? Komapos C.A., Manbko A.B. Teopus rocynapersa u nipasa. / oa pen. Mapuenko M.H. M., 2001.C.191.
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IJIABA 2. B3BAUMOCBSI3b TEOPHM 'OCYJAPCTBA U IIPABA C
JIPYTHUMH HAYVKAMMH H EE 3HAYEHUE KAK ®YHIAMEHTAJBHOHA
IOPUTUYECKOH HAYKH

2.1 MecTo TeopHH rocylapeTBa H mMpaBa B cHcTeMe 00LIECTBEHHBIX H

IOPHAHYECKHX HAYK,,

HayuHble OUCHHIUIMHBL, oOpasyioliie B CBO€H COBOKYIHOCTH CHCTEMY
HaYKH B LIEJIOM, YCJIOBHO MOXHO pa3fieNHTh Ha TPH IPYMIEL.

1) TexHUYeCKHEe HAYKH;

2) eCTeCTBEHHBIE HAyKH;

3) rymaHHTapHBIE HAYKH.

I'ymaHuTapHBle HayKd H3y4yaloT OOILIECTBO, 4YeNOBeKa, COLHANBHBIE
OTHOILUEHHSA U HHCTHTYThI.

EAMHCTBO Hay4YHOTO 3HAHHA, B3aUMONPOHUKHOBEHHE HAYK HE OTPHUAIOT HX
H3BECTHRIX oTNHuuil. Kaxcnas Hayka paccMaTpHBaeT ONpeAeneHHbIH KpYT ABIEHHI
NpHPOAs MM 0OIllecTBa, KOTOPHIA W COCTaBifAeT IpeJMeT AaHHOH Hayku. B
3aBHCHUMOCTH OT TOT0, OTHOCHTCS JIi 3TOT KpYyr SIBIEHHH K pa3sBMTHIO MPHPOLEI,
0011IeCTBa UK MHPY TEXHHKH, H Pa3fIMYalOT HayKH OOLIECTBEHHEIE, ECTECTBEHHEIE
1 TEXHUYECKHe.

B eHTpe BHHMaHMsA OOIIECTBEHHBIX HayK Haxo#sTcsa obiecTBeHHOE OBITHE
H CO3HaHMe. DTO OrPOMHAs IO CIIOXKHOCTH H YHCIY CBOMX COCTAaBNAIOLIMX cepa.
[TosToMy oOTHeNbHBIE OTpaciH oOliecTBeHHOH HayKW H3ydaloT Te MM HHBIE
CTOPOHBI OOILLECTBEHHBIX SABICHUH, HeoOXOAWMBIE M CYIIECTBEHHEIE CBS3H H
oTHOmeHHus.

Muorue ofluecTBeHHblE HAYKH TECHO CBf3aHBl MexAy cobol, ocobeHHO
eclni ecTh oOIMii 00BEKT MccleoBaHUS - TocyJapcTBo W npaBo. KakoBo xe
COOTHOILEHHE MEXIYy HMMH M IJie MECTO CpeAH 3THX HayK TEOpHHM IpaBa H

rocyaapctsa?

1MaTysols H.W., Manbko A.B. Teopua rocyaapcrea v npasa. M., 2011 C. 55
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Bo3spMeM ¢unocoduio. OHa HayuyHO 0oOBACHAeT obliecTBeHHOe OBITHE B
IIeJIOM, BO BCEl COBOKYITHOCTH, B3aHMO3aBHCHMOCTH K B3aHMOJCHCTBHH €ro
CTOpPOH, OTHOIUEHHWH, mnpoueccoB. @unocopus usyyaer Haubonee obwue
3aKOHOMEPHOCTH OOIECTBEHHOr0 Pa3BUTHSA, BIUIIOYAA TE, KOTOPbIE OTHOCATCS K
npasy M rocyaapctBy. @unocodus HecneqyeT TakHe oflecTBeHHbIE ABJICHHA, KaK
NpaBo M rocyAapcTBO, HE AN TOro, YTOGHI MOAMEHATH Crel[HalbHBIE HayKd 00
9THX SBJIeHHMAX, a C TeM, 4ToOBl, OMUpasch Ha [aHHbIE H BBIBOABI HAyKH,
ONpEJIENUTh MECTO FOCYAAPCTBEHHO-NPABOBOI HAJICTPONKH B Pa3BHTHH o0IiecTsa
B nemoM. Takum o6pasoM, ouiocopus CIOyXHT TeopeTHdeckoil Oaszod H
METOJIOJIOTHYECKHM OPHEHTHPOM MUl  BCeX IOpPHAMYECKHX M B LEJIOM
001LIECTBEHHEBIX HaYK.

BoT noyeMy OCMEIC/IEHHE SABJIEHHI NPaBOBOi #H3HH ¢ (hHocodcKoil TOUKH
3peHHs  ABNAeTCAd HeoOXOAMMOH MpEeANoCBUIKOH TBOPYECKOro  pasBUTHA
IOpUAMYECKOl HayKd, JalbHeHILIero COBEpIIEHCTBOBAHHA JEHCTBYIOLIEro
3aKOHOMATENBCTBA, YKpeIIeHHs 3aKkOHHOCTH. Ha  ocHOBe  JOCTHIKEHHH
¢unocodckoil MHPOBO33peHYECKOH HayKH MOTYT OBITE BCKPBITEI CYIIHOCTD ITpaBa
H roCyAapcTBa, onpeAeeHHEIC 3aKOHOMEPHOCTH HX TpaHCOpMalLliH, MEXaHH3Ma
GYHKUHOHHPOBaHKsA, (GOPMEBI peryiHpyollero BosfeiicTBus Ha 0OlLIECTBEHHBIE
otHowreHusa. Ha 6a3e dunocodpuu paspabareiBaloTcsi OCHOBHBIE KaTErOpHH
IOpMIHYECKHX HayK.'

['eHe3ucC, CYLIHOCTh, ()YHKIHOHANBEHOE Ha3HaueHHe MpaBa W rocynapcrsa
ABJIIOTCA  OOBEKTOM MPHCTAJIBHOTO BHHMMAHHS COBPEMEHHOH COLMOJIOTHH.
Conuonorus - Hayka o6 ofwecrBe kak LENOCTHOH cHcTeMe M 00 OTAENBHBIX
COLIMANBHEIX MHCTUTYTaX, Npoleccax H rpynmnax, pacCMaTpPHBaEMBIX B HX CBA3H C
oflecTBEHHBIM LIENBIM, - He MoxeT o0olHTH Takue BakKHeHIIHe 3NeMEeHTSI
COLIMYMa, KaK NpaBo H rocylapcTBO. B deM ke ee OTIIHYHME OT TEOPHH IpaBa H
rocypapctea? B creneHn o6oOuieHHA sBIeHHMH M Hay4HBIX TOHATHH H
ONpefe/ieHHH, B YPOBHE KOHKpeTH3alyd MO3HAHMS, B Pa3siHiUH HMOAXOZOB K

M3Y4YeHHIO 1IpaBa M rocylmapctBa. IIpaBo M rocynapcTBo, HECOMHEHHO,

'YyepaaHues A.0. Teopun rocyaapcTea v nipasa; YuebHUK ann sy308. - M.: H0paiiT-M, 2001, C. 233
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001eCTBOBEAMECKHE KATETOPHH, HO, BBIAENASA COLMAIBHYIO OCHOBY rocyapcTBa,
COHHAIBHYIO LEHHOCTE IpaBa, COLHMOJIOTHYECKHE HX CTOPOHBI, COILHOJIOTHA
OCTaBJIIET B CTOPOHE IOPHUAMYECKHE acleKThl MpobieMbl, HApHMEP TaKHe, Kak
TIpaBoOBble (JOPMBI OpraHW3alii rocyAapCTBEHHOH BJIACTH WIH IIPaBOBBIC METOJB
peryjiHpoBaHHs oO1eCTBEHHBIX OTHOIEHHH H T.J.

AHanoruyHeM 06pa3oM CKIaABIBAETCsi OTHOLIEHKHE MEXIY TEOpHEH IIpaBa U
rocyapcTBa M TNOJUTONIOTHEH, BHAAIIEH CBOIO INIaBHYO 3aJayy B HM3yUeHHH
TOMMTHKH, MOJIHTHYECKUX TPOLIECCOB, MONIWTHYECKHX NTapTHH, IBHIKEHUH, CHCTEM.
IlonuTHKa TecHO BIIETEHa B XKU3HB IpaBa M rocyaapcTBa, OJHAKO IOJHTHYECKasA
BIACTh pealusyercs M B IONHTHYECKMX CHCTeMaxX, M B Jpyrux ¢opmax
MOJIUTHYECKHX OTHOILIEHHH.

Takas o6sacte o0OlIeCTBEHHOrO 3HAaHMA, KaKk HCTOpPHA, HCCnenyer
pasNiHYHble THIIBI LIMBUIH3ALIKI, STaNkbl pa3sBHTHA MpaXKAaHCKOTO OOIIECTBa, CMEHY
OOHOH COLUMATBHO-2KOHOMHUYECKON (QopMalMHd [Opyroil, H3ydaer KOHKPETHEBIE
GOpMBL B ONBIT TOCYJAPCTBEHHOH JXM3HM KOHKPETHBIX HapoJOB B KOHKpPETHOE
BpeMs, OTAEBHBIE MpaBoBble namaTHHKH. Ho ucropus He nenaeTr obobaroliyx
BEIBOJIOB, He HIUET 3aKOHOMEPHOCTeH. DTHM OHa K OT/IHYaeTCs OT TEOPHH IpaBa H
rocyaapcTaa.

ITonuTHyeckasa aKOHOMHKA, KaK U 3KOHOMHMYECKas HaykKa B LIEJIOM, H3y4aeT
SKOHOMHYECKHe OTHOLUeHHMs JIoAei, OTHOILUeHMsA IpOM3BOACTBA, 0OMeHa,
pacnpeneneHus. [Ipv 3ToM oHa He MOXXET He KacaThCs POJIM rocyiapcrsa U Mpasa.

IocymapcTBO M MpaBo H3YYAIOTCS OTHIOAB He OJHOH HayKoM, a LeNsIM
KOMIUIEKCOM OOIIECTBEHHBIX HAYK. 3Ta MBIC]Ib MOXXET OBITH MPONIIIOCTPHPOBaHA
Ha rpuMepe NnpobieMBbl CYIIHOCTH I'OCYapCTBa - CIOXKHOIO M IPOTHBOPEUHUBOIO
sABNeHHA. PasHOCTOPOHHIOI JeSATENBHOCTH €ro MHOFOYUCIEHHBIX OpraHoB H
YYpeKACHHH MOXKHO BHIAETH B ITOJIMTHYECKOH, XO3sSHCTBEHHOH, KYyNbTYpPHOI
KH3HH 0oOIecTBa, B MEXIYHapOAHBIX OTHOLIEHHUAX. [oCyAapcTBO 3aHHUMaeTcs
yHnpaBleHHEM - 3T0 cdepa yNpaBieHYeCKOH HayKd; OHO CBfA3aHO C MHPOM
X034MCTBa - 3TO [0 3KOHOMHKH; rocyJapcTBO NMPOBOJAMT IOJHTHYECKHH Kypc,

COTPYAHHYAET C TMapTHAMH - 3TO NOJHTOJNOTHA;, TOCYAapCTBO Tpeﬁye'r
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COIIMOJIOTHYECKOTO OCMBIC/IEHHsI - 3TO colHoiordsa. UToOBl NOHATE NPaBoO H
rocyiapcTBo, HeoOXoAUMO BBIATH 3a MX Ipelenbl, BCKPBITH KYNbTYPHBIE,
COLIMANIbHbIE, MOJNHTHYECKHE, OKOHOMHYECKHME M HHble IPH4YHHEBI, KOTOpHIE
OMNpelensioT HX HasHaueHue, QYHKIUH H pofib B o61ecTBe.

MTak, Teopus rocyiapcTBa M IpaBa, HaXOAACh B CHCTEME I'yMaHHTAapHBIX
HayK, TECHO B3aUMoJelicTBYeT ¢ (unocodueii, coluonoryes, MoaUTONOrHeH 1 T.1.

CnoXH0CTh, MHOTOrPaHHOCTb, JUHAMM3M rOCyAapCTBa H NMpaBa MPHBOJAT K
TOMY, YTO OTAENEHEIE UX CTOPOHEI, ACMEKTHl H3Y4YalOTCS MHOTUMH OPHAHIECKIMH
HaykaMH. A mo6as Hayka o6ssaTenpHO BKIIIOYaeT B cebs MMO3HABATENLHYIO
HEATENBHOCTh JIoflel, ¥ uYeM NpOAYKTHBHEE pe3yNbTaThl HCCIENoBaTENbCKOMU
paboTbl, TeM GoJblle SHAHHH HAKATUTHBAET HayKa.

CucreMy IOpHANYECKHX AHCHHAIUIMH MOXKHO NMOAPAsIENHTh Ha ClAEeXYIOLIHE
TpyTsL:

1) HeTopuKo-TeopeTHYecKie HaykH (TeopHs rocylapeTBa M paBa, HCTOPHUS
rocyJapcTBa M Mpaba, HCTOPHs MOJIMTHYECKUX Y NIPABOBLIX YYEHHI);

2) orpacneBple HaykH (KOHCTUTYLIMOHHOE IpaBo, TpaxcJaHCKOe TMpago,
TPYLOBOE NpaBo, afMHHHCTPATHBHOE IPaBO, YTOJOBHOE MpaBo, 3KOJNOrMYECKoe
IpaBo, YTOJOBHO-TIpoNecCyalbHOE NPaBo, MPaXAaHCKOE MpOoLIeCCyalbHOe NPaBo H
p-);

3) npuknaaHble HaykH (KPUMHHATHCTHKA, CyldeOHas CTaTHCTHKa, cyaebHas
MeAMLHHA U Tp.); 0coboe MecTo 3aHMMaeT HayKa MEeXAYHapoJHOro npaga.

HcTopHKo-nIpaBoBEIe HayKH BIUIOTHYIO MPHMBIKAIOT K TEOPHH FOCYyJapcTBa
U IpaBa, NMpeACTaBIIOT ee cBoeobpasHoe orBerBieHne.. OHM TOXe H3YdaloT
rocyJapcTso W MpaBo B LEJOM, HCTOPUYECKOE pPa3BHUTHE IONHTHYECKOH H
NpaBoBO# MEICIH, HO KOHL{EHTPUPYIOT BHMMaHHE Ha (PaKTMYECKOH CTOpOHE, Ha
HCTOpHUYECKOM KOHKpeTHOCTH TrocyiapcTBa H Mpapa. JlocTosHueM mnpeamera
HCTOPHKO-TIPABOBBIX HAayK ABJSAETCA JHIIb TO, YTO OCTANOCH B MpouioM. IToatomy
TEOpPHA TOCYJapCTBa U IIpaBa HCIMOJIB3YyeT BBIBOABI M JOCTHXXEHHS HCTOPHYECKHX

HAyK, HCTOpHYECKHH MaTepuan Kak oOImopHbEle, ©OazoBrle. BMmecte ¢ TeM

'Anekcees C.C., NMpo6nembl Teopumn npasa. Kypc nekuwii 8 2-x 1.// C.C. Anekcees ~ Csepanosck, 1999. C. 34
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obocobneHHe HCTOPDHHMECKOTO0 Martepuana, ero yrayOneHHoe H3ydeHHe
HCTOPHYECKMMH HAYKaMH OCBOOOXIAIOT OT HEOOXONMMOCTH BOCIIPOH3BOAUTE €TI0
B TEOPHH rocyfapcTsa 4 Ipasa.

Camas Gonbliasg Tpymra - OTpacieBble IOPHAMYECKHE HayYKH, B KOTOPBIX
IIPOHCXOAAT Haubosee CyLIeCTBEHHEIE H3MEHeHUs. Tak, B HAllIH JHH 3HAYUTEIBHO
BO3pAcTaeT pojib PaKAAHCKOTO NpaBa H COOTBETCTBEHHO HAayKH IpaXXIaHCKOro
npasa. [ paxkaaHckuii kogekc Poccuiickoli @efepallii peryinpyer NoBCeAHEBHYIO
3KOHOMHMYECKYIO (MMYILECTBEHHYIO) XU3Hb M IpaxkaaH, H opraHuzauuid. B HeMm
mo6oii npenpHHUMaTEb, T060H rpakaaHUH MOXET HalTH OTBETH HAa BOIIPOCHI,
BO3HHKAIOIIHE B €r0 NOBCEAHEBHOM XHU3HH.

IMpeamertHas, comepxareibHasdt M IIOHATHHHAA B3aHMOCBA3b TEOPHH
rocyhapcTBa ¥ NpaBa C OTPAacfieBBIMH HaykaMH He BEI3bIBaeT comHeHuid. Ilo
OTHOIIEHHIO K HMM TEeOpHs rocyJapcrBa M Mpasa BBICTYnaeT kak ofobiaromas,
CHHTE3UpYIoLIas HayKa.

Bo-TepBEIX, OHA M3Y4Y4eT rocyapcTBO U MPaBO B LIENOM, BRIACHAET obuime
3aKOHOMEPHOCTH WX BO3HUKHOBEHHs, pa3sBUTHA H QyHkuUHOHMpoBaHHA. [IpeaMer
ke moboll oTpacneBoil HayKH 3afaH rpaHHLAMHU OIpeleNeHHsIX OOLIeCTBEHHBIX
OTHOIIIEHHI{, pAMKaMH COOTBETCTRYIOIIEH OTpaciH Mpasa.

Bo-BTOpBIX, TEOpHS rOCyJapcTBa H IpaBa MccieAyeT ofimue ANA BCex
OTpacieBblX HayK BOMpocH (Y4eHHE O IpaBOOTHOIIEHMSX, NMPaBOHApPYLICHHSX,
IOPMIHYECKOM OTBETCTBEHHOCTH, IPaBOIMMOHUMAaHHH H Ap.).

B-TpeThHX, OHa HIPaeT METOAONIOrHYECKYIO POk B IOpHCIpyAeHIUH. be3s ee
BEIBOJIOB, HAYYHBIX KaTeropHii oTpaciieBble Haykn o60HTHCE He MOTYTI .

3HaYNTeNbHO MEHBIIE TEOPHA TrocylapcTBa W IpaBa B3aMMOCBS3aHA C
NPUKJIAAHEIMH HayKaMH. DTo 0OYCIOBIEHO TeM, YTO NOCHeAHHE HE B MOJHOM
Mepe OTHOCATCA K OpHAWYECKHM HayKaM, TIOCKOJIbKY BKIIOYAlOT B CBOE
cojiepxaHHe HaHHBEIE eCTECTBEHHBIX, TEXHHUECKHMX M ApPYTHX Hayk. Hanpumep,
cyneGHas MeJHLMHA - MCIOJB30BaHHE MeJULHHCKOH Hayku B cyaebHoOH

AJeATCIIBHOCTH, 4 KPpHMHHAJIHCTHKA ONTHpPaEcTCAd Ha JOCTHIXKEHHA TEXHUIECKHX HAaYK.
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2.2 IIpoGnema H nepcneKTHBa Pa3BHTHA TEOPHH rocyaapcrsa H npasa,

KaK HAYKH X

Ha coBpeMeHHOM 93Tame TeopHs TocyJapcTBa M IpaBa IIPEICTAeT
KOMIUIEKCHOH Haykoi M y4eOHONH AHCLUIIWHOH, BKIOYatollell B cebsa HaydHbIe
npeaMeTbl, 3HAHMA M METOABI JAPYTrHX OOIIEeCTBEHHBIX, HCTOPUYECKUX H
IOPUAHYECKHX HayK, KoTopble Oojee KOHKpeTHBl, Oonee pa3sBUTHI H Oonee
IUHaMHYHBL. Teopusi rocyfapcTBa M IpaBa MCIOJB3YeT MOHATHUSA, KaTErOpHH H
TEPMHUHBI MHOTHX JAPYIHX IOJIMTHKO-NPABOBBIX Hayk. [ToaToMy, 4TOOB HOMYyYHTH
HMIYJIBC CBOEMY pa3BHTHIO, TEOpHs TIOCYIapcTBa W IpaBa HYXNAaeTci B
ayTEeHTUYECKOM BHAEHHH O0BbEKTa H3yYeHHS U aKTHBHOM CO3JaHHH HOBOI'O fA3bIKa
Hay4YHOl TeopuH.

I'naBHRIA HW3IBSAH TeOpHM TrocylapcTBa M [MpaBa, MeIIAIOIMHA ee
UHTEHCHBHOMY CaMOPa3BUTHIO, 3aKJIIOYAaeTcs, B OTCYTCTBHH CIOCOOHOCTH HaykH
IIpe/ICKa3aTh pPe3yNbTAaThl H MOCJIEACTBUA pa3HOHANpPABICHHBIX 3SMITHPHYECKHX
0o0BeKTHBIX HEHCTBHII rocymapcTBa, BiacTH, oOllecTBa B LEJNOM B IPaBOBOH
cthepe. OTCYTCTBHE TEOPETHYECKH 00OOCHOBAHHBIX 3HAHHIT 0 BO3MOXHBIX OYIXyIINX
U3MEHEHHAX rocyZlapcTBa M [paBa CTABHT MOA COMHEHHe COOCTBEHHBI Hay4HBIi
CTaTyC TEOPHH rocylapcTBa M NpaBa Kak Hayku. HarnaaHoe qoka3aTensCcTBO TOMY
— OpTOAOKCANBHOE, HEKPUTHUeCKOe IpPUHATHE WHAeH pa3jelieHus BJacTeil.
HuTerpauua maHHoil npobieMaTUky B mpeAMETHOE IIOJIe TEOpUH rOCyJapcTBa U
mpaBa M IpaKkTHYeCKOE ee [IpHMEHEHHEe B YCIOBHAX HH3KOH npaBoBOil
OPHEHTHPOBAHHOCTH HNONHTHYECKHUX JIHAEPOB Haluel CTpaHb MPHBENH, Kak
M3BECTHO, K CHMTYallMH «NepeTArHBaHUA KaHaTta», ocTpoii Goprbe 3a Oonee
IIHpPOKHEA KPyT MONTHOMOUHIA.'

HecnocobHocTe Hayk#l K [POTHO3HOH JEATENBHOCTH — 9TO HPOJQIIKEHHE
Jpyroro ee cepbe3HOro U3bsAHA, Ha KOTOPHIH yxe oOpallanock BHUMaHHE BBILIE.

HeopueHTHpoBaHHOCTh Hallel HAyKM Ha BBI30BBI COUMANBHONH H IOPHAMYECKOMH

‘I'Ierpamm.\uuﬁ N.1. Teopua npasa v rocyAapcTsa B CBAIKM ¢ TEOpUel HpaBcTBeHHoCTU. T. 1.CM6.: Nurep, 1907.
C.89
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NPaKTUKKY He CIIOCOOCTBYET MOBHIIICHHIO €€ aBTOpUTEeTa U HayyHOTO BECa, YTO
CKa3bIBAaeTCi M Ha CT4aTyce TEeOpMM TOCYJapCcTBa K INpaBa Kak y4eOHoi
JUCITUIUINHEIL.

Hayka wu3yyaer wupeanbHele OOBEKTB, OHAa 3aHATa [OCTPOEHHEM
TEOpETHYECKHX MOJeNe, AaleKuXx OT PpeaIbHOCTH COBpPeMEHHBIX HpobieM.
KnaccuueckuM IpHMepoM SBIAETCS «MEXaHH3M IPaBOBOTO PEryJUpPOBaHHUA,
Teopus rocymapctBa u mnpaBa ofocobuna CBOM HaydHbBIE [PEAMETHl OT
[IPAKTHYECKOH IOPUAMYECKON JAEATENbHOCTH - B 3TOM €€ MeToAoJiorHyeckas
cnaGoCTh # NPUYHHA OTCYTCTBHA COBCTREHHBIX HAYYHEIX OCHOBAHHIL.'

Teopus rocyaapcTBa U mpaBa Kax yuebOHas AUCLMIIMHA OTIAMYaeTCAd OT
MUHBIX IOPUAHYECKHX OUCLUMIUIMH creayrowiuM. OCHOBHOE Ha3HayeHHE TEOpHH
rocyZjapcTsa W MpaBa 3aKJIOYaeTcsi, BO-TEPBBIX, B (JOPMHPOBAaHHH Yy CTYAEHTOB
CrocoBHOCTH K TeopeTHYeCKOMY aHaiu3y rocyAapCTBEHHO-TIPABOBBIX SBIICHHIA,
BO-BTOPBIX, B YMEHHH (OpPMYyIHpOBATh TOYHBIE OMNpeleNeHUs W NOHATHSA, B-
TPETbUX, B [PHBUTHH HaBBIKOB HCIIOJNE30BaHMA TIOCYHapCTBEHHO-TIPABOBEIX
KOHCTPYKLUHH H TeopeTHYecKkux Mopenel nua Gonee TOYHOH HMHTEPIpETaLMH H
0606menuii ¢pakToB 3 MHOIOrPaHHOTO MHpa rocyJapcTBa H IpaBa.

3HaHHUA, TONYYEHHBIE B pe3ylbTaTeé OCBOGHHUA TEOpPETHUKO-IIPAaBOBOMH
y4yeOHOH AHCLMUIUIMHBI, NO3BOJAIOT: a) aHATW3HPOBATh M IPOTHO3UPOBATh
IeATeNBHOCTh rocylapcTBa, TpaXkaaH M IOpHAMYECKHX JIML B IpaBoOBOH cdepe,
UCNONb3ysl YCBOEHHBIE TEOpPETHYECKHEe TOHATHA W MPHEMBl KHTEIUEKTYalbHOM
paboTel; §) cpaBHHBaTh pe3yNbTATHl CBOEr0 TEOPETHKO-NPABOBOIO aHaNK3a M
MIPOrHO3a ¢ MIeaNbHBIMH KOHCTPYKIIHAMH W KOHHENLUAMH, YCBOSHHBIMH B XOJIE
W3y4YeHHMs JAHCLHMIUIMHBI, B) BBUBIATE XapaKTep JAeiATENBHOCTH CYOBhEeKTOB
MOJIMTHYECKON M IPaBOBO# cHCTeM, 4TOOBI, HCXOHAA H3 TPOBEACHHOrO aHaJIH3a,
ONpEeNe)MTE HaNpaBJIeHHs COBEPLICHCTBOBAHHA  JEATENIBHOCTH  YKa3aHHbIX

CY6’BCKTOB O JOCTHXECHHUA HACAIBEHOTI0 COCTOAHHA.

'NbAnos H.A. KoHcynbTauuu No Teopuu rocyaapcTea v npaia. /f Cubupcruii KOpuanyecknia BectHuK. 1999. Ne 4.
.7
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Teopus rocymapcrea W NpaBa ABIAETCA MeTaMeTOROJOTHUecKoil yueGHoH
JUCLIHILIMHOMN, MOCKONBEKY paccMaTpHBaeT ()YHKLIHOHUPOBAHUE MOIMTHYECKOH M
npaBoBoii CTpykTyp ofOmectBa kak ©Obl H3BHE, MOABEpPras TEOPETHYECKOMY
OCMBICJIEHHIO TOJIEKO BHEIIHIOIO, AEATENsHYIO CTOPOHY MX (YHKLUMOHMPOBAHHA.
Hanpumep, B yueGHOM Kypce aHamH3UpyeTCA MOHATHE «MEXAHHM3M rOCyIapCcTBay,
PacKpBIBAIOTCA €ro COCTaBHbIE 3JieMeHThl 0e3 MCTOPHYECKOTOo HCCIeX0BaHUA
npegMeTa, 0Oe3 HM3y4YeHHMs HOPMAaTHBHO-TIPAaBOBBIX OCHOBaHHH MeXaHH3Ma
rocyaapctea, 6e3 ocMbICleHHs KpHTepHeB 3()()eKTHBHOCTH 3TOT0 MEXaHH3Ma H
mp.

TakuM ofpa3oM, HaudHMHAKOIIEr0 TeOopeTHKa TrocyjapcTsa M Ipaea,
H3Y4alOIIero OJHOMMEHHYI0 IHUCLHUIUIMHY, JOIDKHBI WHTEPECOBaTh HE TONBKO
JIILIB MTOHATHS, CTPYKTYPHI, IPUHLIMIIE] OpraHH3allH MEXaHU3Ma rocyapcTsa, Ho
W €ro B3aWMOJAEHCTBHE €O BCEMH MOJMTHYECKHMH, COLHANBHBIMH, H.T.A.
CTPYKTYpPaMH.

TlepcrieKTUBEBI TEOPHH rOCYZApCTBA M IIpaBa.

B coBpeMeHHOI 0TeuecTBEHHOH TEOPHH rocyapcTBa M NpaBa Habmonaercs
OTKa3 OT CTapeiX (MapKCHCTCKO-IEHWHCKHX) JOrMaroB, XapaKTEpHU3YIOLIHX
rocyZIapcTBO U NPaBO Kak KJiaccoBble ABNeHHUsA. Mx cyIIHOCTh y)Ke He CBA3BIBACTCH
C KJIacCOBOH BoJle#i, NMpaBO HMHTEpPHpEeTHPYETCSd HE TONBKO KaK CHCTEMa HOPM,
YCTaHOBJIEHHBIX FOCYAapCTBOM.

C MeTomojorHyecKoH TOYKH 3peHHs cieAyeT YKa3aTh Ha HECKOJBKO
NpYMHUMIHATIBHEIX coobpaxkeHuil. ['nmaBHas 3ajaua TeopHH rocyjaapcTsa H Ipasa,
HECMOTPS Ha BCe MJAEOJIOTHYECKHE H COLHANBHEIE KaTaKIM3Mbl, HMEBLUHE MECTO B
nocjegHee  JeCATHIETHE, OCTaeTcs  HEH3MEHHOH: 5To  3(ddeKkTHBHOE
(bYHKIITHOHHPOBAHHE MOJHTHKO-IIPABOBOI clcTeMbl 0bLecTBa, JOCTHraeMoe yepes
oObsACHEHHEe TeHOEHIMH M CYIIHOCTH TrocyAapcTBa M IIpaBa, 4depe3 aHalii3 H
KPHTHKY CYIIECTBYIOILMX MOJUTOJOTHYECKHX H HOPHAUYECKHX KOHCTPYKLHH,
pequieKCHI0O W [pOrHO3MpPOBAaHME IPAaBOBOrO pa3BUTUSA. BMecte ¢ TeM
COBpeMeHHas TeOpHA rocyaapcrba M 1paBa Bce yaille aHaJU3upyeT npobieMmsl, 1o

cBOeil mNpHpome sBiAoIMecs GHIOCOPCKAMH, 4YTO, KOHEYHO, HE CBA3aHO C
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MHKoprniopauueil ¢unocodckux npobneMm B HCCIENOBAaTEIBCKOE [10I€ TEOPHH, a
obBACHSEeTCS YCUNIEHHMEM BHHUMaHHA YYeHBIX K pa3paboTke TeOpeTHYEeCKHX
OCHOBaHHif TEOpHH rocyJapcTBa M Ipasa.’

CyTh TeopuH rocyAapcTBa M NpaBa He MOXXET BHIpAXaThCs B AECNYKTHBHO
COOTHOCSIUUXCS APYr ¢ APYrOM 3aKOHOMEpHOCTAX WK 06o0menuax. ITonobuas
cHcTeMa B OOINECTBEHHBIX Haykax BooOlle He MOXET OBITH CO3[aHa, XOTA
MOMBITKH TpeANpHHUMannch.” TeopHs TocylapcTBa H TpaBa HE MOXET TaKKke
BHIETh CBOE HA3HAYeHHE TONBbKO B OOBACHEHMH, HHTEpIpeTailH, abGCTpaKTHOM
06001IeHHH MHpa MOJIUTHUKO-TIPABOBBIX ABJIEHHUH, MOCKOJBKY 3TO MAajio YTO AaeT
JUIST TIOHMMAaHMS TIPHPOABI KOHKPETHBIX MONHMTHYECKHX H TpaBOBHIX (PaKToB.
Hanpumep, NpUYMHEL CO3AaHHS KOHKPETHOH MNONMTHYECKOH CHCTeMEI B 3aupe
MOTYT OBITh HE CBA3aHBI C OOIMMH MOJNOKEHUAMH TEOPHH MONHTHYECKHX CHCTEM.
Orcioga BBIBOA, 4TO 0000IeHHAs He ABIAIOTCSA TI71aBHBIM HalpaBJIEHHEM
JNEeATENbHOCTH TEOPHH TOCyJapcTBa M mpaBa. B CErofHAINHMX YCIOBHAX
CONMaNBHOTO pa3BUTHA, KOrija Ha NEpBBEIH MJaH BBIXOAUT OTHAENBHO B3sdATas
cBoOOAHAaA THYHOCTh, YBACUEHHE HayKH a0CTpaKkTHBIM yPOBHEM HCClIeOBaHHA HE
BBITTIAUT aKTYalbHBIM.

IToaroMy ogmHoM H3 INaBHBIX 3ajay JUIS TEOPUH ToCylapcTBa M IpaBa
CTAaHOBUTCA pa3paboTka KOHIENUWH IAs aHalH3a TOTO, HANPUMEp, YTO TaKoe
rocyfgapcTBeHHasd JeATeJbHOCTh HHAHWBUIOB, YEM OHH PYKOBOJCTBYHOTCA B CBOHX
JeHCTBHAX, YTO TAKOe IOBEJCHHE HeNOBEKa, peaH3yIolIero rocyJapCTBEHHYHO
BIACTh W IIpaBO, 4eM OmnpejendeTcd #A3BIK paBa M KaKOBO €ro BIMAHHME Ha
¢bopMUpOBaHHE NpPaBOBOH pealbHOCTH, NPABOBOH HesTeNbHOCTH, INPaBOBOi
KyNbTypBl JMYHOCTH U T. HA. I'epMeHeBTHUecKHil XapaKkTep YKasaHHBIX 33Ja4
OYEBHAEH, KaK OYEeBMJHO Y TO, YTO NOJOOHBIE BOMPOCHl JO/DKHBI OBITH

HHKOPIIOPHPOBAHBI B CTPYKTYPY HaYKH TEOPHH FocyJapcTBa H mpasa.’

:Teopun rocypapctea u npasa: Kypc nekumia. / Mog pea. H.W. Maty3oea v A.B. Manbko. Usg. 2-e. M., 2000.C.112
Teopua rocyAapcTea v npasa; YuebHUK ann Byaos. / Nog pea. B.M. Kopeabckoro v B.A. Iepesancsa. M.: HayKa,

2000.C.132

: XponaHiok B.H. Teopua rocyaapcrsa v npaBa: YuebHuK. 2-e wag, nepep. u gon. M.: CratyT, 2004. C.334
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WTak, noBefeHHe YeoBeKa «IMPaBOBOro», «OrocyHapCTBIEHHOIo» JODKHO
CTATh BAXHBIM HaMpaBlieHWEM TeopeTHYeCKOi HayKH O rocyJapCTBe H IpaBe.
ITocnenHeil B CHITy TOro, YTO OHa HeM30eXHO JO/DKHA yTPaTHTB CBOE 3HAUEHHE
KaK TOJHTHYECKas W NpaBoBasd NOKTPHHA, MpeXAE BCETo, HaANEKHT yUHUTHIBATH
TO, KAK YYaCTHHMKH IOJUTHKO-NIPaBOBOH NEATENIBHOCTH OCO3HAIOT, MOHHMAIOT H
HaMpaBJIAIOT CBOKO AesATeNbHOCTh B cepe rocyJapcTBa M Npapa, YTO BIMAET HA HX
BEIGOpD MpPABOBOTO HJIM MOJMTHYECKOTO aKTa, KaKoBa pojib CyOBEKTHBHBIX H
CHMBONHYECKHX (JEHOMEHOB B TNpPaBOBOH M momuTH4eckod cdepax. Ceiyac
TpeBGyeTcs He AMoNOreTHKa COLHANBHBIX 3aKOHOB, a O0bACHEHHE KOHKPETHBIX
06CTOATENBCTB, KOHKPETHBIX BIIACTHEIX pewieHuil, pednekcus MONUTHKO-
[PaBOBOTO JABHXEHHA. [Ioka 3TO ocTaeTcs 3a NpelenaMH BHUMaHHs HOCHTENeH
TEOPETU4ECKOro 3HaHHS.

Teopus rocysapcTea H MpaBa Kak Hayka, IOCTENEHHO OCBOOOXAAroLIascs
OT JOrMaToB MpPONIIOro M YTpauMBalollas IOJNHTHYECKYI0 aHTaXXHPOBAHHOCTB,
noctenedHo Oyner npHobperaTh 4epThl, NPHBHOCHMbIE HOBBIMH COLMABHBIMH
npoLeccamH.

Bo-nepBeIX, TeopHs TOCYAApcTBa M TNpaBa BCIEACTBHE IJOOANBHBIX
MMPOBBIX TPOLIECCOB, CBA3aHHBIX € COLHANBHOH HHTErpauded, NMpo3pavHOCTBIO
TPaHMIl, pa3BepThIBAHUEM HOBBIX CHCTEM CBS3H, KOMMYHMKalHH, pHoOpeTeHHEM
Gonblieif OTKPBITOCTH, JOMKHA CTaTh OoNee NMHAMHYHOMN, IUTIOPATHCTHYECKOH
HayKo#i, OCYLIECTBIAIOWIEH aKTHBHYIO pedIeKCHIO JTHYHOCTHOH, ofLIecTBeHHOH,
rocynapCTBEHHO-IIPABOBOH NEATEIbHOCTH.

Bo-BTOpHIX, MOJA BO3ZENCTBHEM MPOLECCOB Iiobanusauuu (OPMHUpPYIOTCS
HOBEIE  CTPYKTYpbl  COLMANBHOM  HHTErpald —  HAArocyJapCTBEHHEIE
MONIMTHYECKNE CTPYKTYpHI, oOnajalolue BceMH aTpUOyTaMM TNOJHTHYECKOH
BJIACTH; CO3MAIOTCH HOBBIE HOPMBI M IMIpaBHia, 1A KOTOPBIX XapaKTepHBI
YHHBEpPCANBHOCTb, AETPAIHIIMOHAIN3M M BBICOKasi TOYHOCTE PEryJIHPOBAHHUA.

B-TpeTbux, BN TEOpHH rocyjapcTBa H MpaBa 3ajlorOM ee AHHaMHYHOTO
PasBUTHA JOJDKEH CTaTh WMIEPaTHB KPHUTHKH, OTKPBITOCTH H pedieKkcHu

coOCTBEHHOH MO3HITHU.





27

MoxHO cAenarb BBIBOJ, YTO MOCTOSHHAs YrmyOsiowascss WHTEpNpeTauus
rocynapcTBEHHO-TIPAaBOBOH peanbHOCTH, MHoroo6pasue NIOJIXO0J0B,
PEKOHCTPYKLUMI C OQHOBPEMEHHBIM NPH3HAHHEMHENOCTHXHUMOCTH abCOMOTHOH
MCTHHBI ABATCS NOCTOSHHBIM CTHMYJIOM K Pa3sBHTHIO M oOOralleHHIO NnpeaMeTa
TEOpPUM TOCYJApCcTBA M MpaBa, 4YTO, B KOHEYHOM cYeTe, NPMAACT 3TOH Hayke
60oNBIITYI0 00bEKTHBHOCTS.

3axﬁ@énne

ITpoGneMBl BO3HMKHOBEHH, IPHPOAB], CYIIHOCTH FOCYAApCTBa M NpaBa, HX
QyHKIMOHHpOBaHHs, PO M 3HA4YeHHs B JKH3HH OOLIECTBa, roCyNapCTBEHHO-
IpaBOBOH HAefCTBUTENBHOCTH M TEHACHUMH ee DPa3sBHTHA, MOJHUTHKO-NIPaBOBBIX
TPOLIECCOB M MX OTPAXEHHH B CO3HAHHH JIIOJEH OTHOCATCH K HHCIY CIOKHEHIIHX
# KJIIOYEBBIX.

TeopeTHyeckoe OCMBICIIEHHE STHX MpobieM — 06beKTHBHAA 10TPeGHOCTE H
HeoOXOJHMMOE YCNIOBME HAy4HOTO YIpaBA€HHA OOLIECTBEHHBIMH MpOLECCaMH.
CaMa >KHM3HBR BBIJBHHYJIA TEOPHIO TrocyJapcTBa M TNpaBa B  HHCIO
¢yHaaMeHTansHBIX Hayk. HblHe Ha mepBBIi [U1aH BHILLIA €€ IYMaHHCTHYECKad H
KyJAETYPHO-TBOpYECKAass MHCCHs, KoTopasd spdYe BCEro mposABiseTcd B
YIOBIETBOPEHHH LYXOBHBIX 3arpocos Jnofeil, B obecneueHHH npaB u cBobon
yejioBeka u rpa)x,uaHuHa.'

B mHame Bpems TeOpUs [rocydapcTBa M IpaBa CcTaHOBHTCA Golee
NEMOKPAaTH4HOM, 4YeM B HpOLUIble TOABI, OTKPHITOH IJIA BOCHPHATHA H
KJIAaCCH4eCKOro Hacnegus [poLuioro, H HOBeHIINX UJeil, He3aBUCHMO OT TOr'o, Kak
U riae onu nosBuiaHck. OHa ypenser Bce Gonblliee BHMMaHHE MaTepHANBHBIM H
OyXOBHBIM TNOTPeOHOCTAM 4YeloBeKa, €ero JOCTOMHCTBY, IIpaBOBOMY WM
MOIMTHYECKOMY MHPOBO33peHH IO, IpaBaM H cBobofam yenoBexa U rpaxxaanuna. C
BOCTIDMATHEM HAEH MpPaBOBOro TOCYHapcTBa 3HAYMTENBHO oboraTHioch
IryMaHHCTHYeCKOoe COAEepaHHe COBpEMEHHOTO YYEeHHsA O rOCyapcTBe H NpaBe.,

JIioGas Teopus, TO ecTh CHCTeMa Miell, MOHATHH, cyxpaeHull, npuobperaer

CTaTyC HayKd, KOTAa MoAHHUMAaeTcA N0 BeIpaboTKH 000OLMEHHBIX H JOCTOBEPHBIX

lqepp.aHLIEB A.®, Teopun rocyaapcrea v npasa: YueGHuk. M.: 10paiir, 2003, C. 154
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OoOBEKTHBHEIX 3HaHHMH 00  oONpeAeneHHBIX [polieccaXx U ABJIEHHAX
NefCTBUTENBHOCTH, INpemiaraer CHCTeMy cHoco6oB, NMPUEMOB - MEXaHH3M
MCIONIBE30BaHHA 3THX 3HAHUH B 001LleCTBEHHOH [IPaKTHKE.

Hayka Britouaer B cebs TBOPYECKYIO AEATENBHOCTD YYEHBIX MO MOYYEHHIO
HCTHHHBIX 3HAaHUil, a TakKe BCK} CyMMY HalH4YHBIX 3HAHUH Kak pe3yJbTaT
HAyYHOro NpoH3BoACTBAa. B oTnHuHe 0T ApYrHX BMIOB JEATENBHOCTH HayKa
ofecneuyndBaeT INpUpalleHHe 3HAHWH, OTKpBIBAET HOBHIE TOPHU3OHTHI B
COOTBETCTBYIOIIEH cdepe H TeM caMBIM CTHMYJIHpyeT JoDyio JApyryio

ACATCIIBHOCTE.
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SAK/IIOYEHHE

Tlocne paccMOTpeHHs MOHATHUS, OCOOEHHOCTEH mnpeaAMeTa H CTPYKTYPY
HAYKH TEOpHH TrOCylapcTBa W IpaBa, (PyHKUMH, ONpPENEIHB MECTO TEOPHH
rocyapcTba M NpaBa B cHcTeMe OOIIeCTBEHHBIX H IOPHAWYECKHX HayK, a TaKke
paccmoTpeB [IpoGieMa U repcriekTHBa pa3sBHUTHA TEOPHM [OCYyJapcTBa M TIpasa,
KaK HayKH, MOXXHO CHeNaTh CleAylolHe BEIBOBIL:

1.  Tlox TeopHeii rocynapcTsa U npaBa kak HayKoH MOHHMAIOT:

B mmpoxoM cMeiciie 3TO (opMa HayyHOTO 3HAHMsA, JAMOIAs LIENTOCTHOE
MPEICTAaBJIEHHE O 3aKOHOMEPHOCTAX M CYIIECTBEHHBIX CBA3AX TOCyNapcTBa MU
npaea.

B y3K0oM CMBICTIE «TEOpHSA IOCYJapcTBa H HpaBa» — 3TO CHCTEMa OCHOBHBIX
HJieii, 3aKOHOB, NIOHATHH B 00J1aCTH rocyapcTsa U Npaga.

2. IlpeaMeT TeopuH rocyzapcTBa M TpaBa IpeacTaBiseT cofoff
o6beKTHBHBIE CBOMCTBA TrOCYAapcTBa M 1paBa, OCHOBHblE H  obinHe
3aKOHOMEPHOCTH BO3HUKHOBEHHs,  Pa3BHTHA  H (GbYHKLIMOHUPOBaHUA
roCyJapCTBEHHBIX M IPABOBBIX SBIEHHIA.

IpeameT TEOpHH rocyaapcTsa W npasa BKIIOYaeT B cebs 0co6GeHHOCTH:

— BOSHHUKHOBEHHs, Pa3BUTHA M (YHKIMOHHPOBaHHA TIOCYJApCTBa H
npasa;

- pa3BUTHS NIPAaBOCO3HAHKA U IIPABOBOH KYJIETYPHI;

- cobnroAeHNs PUHLUIIOB IEMOKPaTHH, 3aKOHHOCTH U NPaBONOPAAKa,;

- HCIONB30BaHUs, IPHMEHEHHsA, COONIONEHHS H MCIOJIHEHHA HOPM
npaBa, a TaKXKe OCHOBHBIX IOCYAapCTBEHHO-TIPaBOBBIX TOHATHH, 0OUMX AN BCeX
IOPUAHYECKHX HAYK B LIEJIOM.

3. Teopusa rocymapcTBa W mpaBa COCTOMT M3 JAByX OJIOKOB: TeopuH
rocylapcTsa ¥ TEOPHH [1paBa.

4.  @yHKUWH TEOpHH FOCYAApCTBa U MpaBa - 3TO OCHOBHLIE HaMpaBieHUA
€€ TEOPEeTHYECKOro M MPaKTH4ECKOro Ha3Ha4yeHHA, BHITIONHAeMBbIe B 0OILECTBE C

LENBID €€ NPOrpecCHBHOIC npeob’paaosannﬂ.
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BRIZENAIOT  OHTOJIOTMYECKYIO0,  3BpPHCTHYECKyI0  (I103HABaTENbHYIO),
[IPOrHOCTHYECKYIO, METOMONIOTHYECKYI0, IIOJHTHYECKY0, HIEOJIOrHYECKYIo,
Hay4HO-TIPHKIAAHYI0 H BOCIIMTATENbHYIO (PYHKLHH TEOPHH rocyapcTBa M Ipasa.

5. Teoputo rocygapcTBa M mpaBa MOXHO OXapaKTEpPH30BaTh KaK HayKy
06IecTBEHHYI0, MOJHTHYECKYI0, 000011aI0IIyI0, HCXOAHYIO, (GYyHAaMEHTAIBHYIO
H MeToA0JIorn4eckyto. Jjisi Hee XxapakTepHO 4YTO OHa:

Bo nepBEIX, H3y4aeT rocyAapCTBEHHO-TIPABOBEIE ABNEHHA B abCTpaKTHO-
0000I11IEHHOM INaHe;

Bo BTOpPEIX, IpHIAET BaXHOE 3HauYeHHe (GopMyIHPOBaHHIO OTIPABHBIX,
OCHOBOITOJIOTAIOLINX TMOHATHI, KaTeropui, NpHHLUMIIOB, OOLIMX JHNs BCeX
IOPHANYECKHX HayK.

6.  OcwmbicneHHe KIIOYEBBIX NMpoOieM Teopud rocyfapcTsa W IpaBa —
o0beKkTHBHAas MNOTPeOHOCTE W HeoOXOHHMOE YCJIOBHE Hay4HOro YIpaBJIeHHS
ofiecTBeHHEIMH TpolleccaMd. B Hallle Bpemsi Teopus rocyjapcTtBa H IIpaBa
CTaHOBHTCA GoJiee AeMOKpaTH4HO#H, YeM B IPOLUILIE IOJbl, OTKPHITOH ANs
BOCIIPHATHA M KJIACCHYECKOTO Hacne[us MpoLIIOro, W HOBEHIIMX HIeH,
HE3aBHCHMO OT TOIO, Kak M rje oHH mnosasuauck. OHa ygensder Bce Oonbluee
BHUMaHHE MAaTE€pPHANbHBIM M OYXOBHBIM NOTpeOHOCTAM  4YeloBeKa, €ro
JOCTOMHCTBY, MNpPaBOBOMY H IIONMTUYECKOMY MHPOBO33PEHHIO, MpaBaM H

cBobozaM HesioBeKa U rpakJlaHuHa,
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BBE/JIEHUE

Jlannasa TemMa SABIIETCA AKTyalbHOH, HOCKOJNBKY TEOpHA rOCyfapcTBa M
npaBa u3y4aeT He Kakue-u0o OTAeNbHbIe 0011eCTBEHHBIE ABIeHHS, OTHOCALIMECS
K OTAENBHBIM CTOPOHAM rOCYNapcTBa M NpaBa, a UMEHHO BCIO CHCTEMY O3THX
3aKOHOB, B3ITEIX B KOMILIEKCE ¥ B CaMOM 00111eM, aCTpakTHOM BHJE.

OcHOBa HAayKH TEOpHHM 'OCYAAapCTBa W mpaBa - oOlHe 3aKOHOMEPHOCTH
BO3HMKHOBEHMS, pa3BUTHUA W (YHKUHOHMPOBaHHA rocyjapcTtsa M TmipaBa. B
CTPYKTYpPY TEOPHH rOCYAApCTBA U MpaBa BXOJAT Takue o6iue 3aKOHOMEPHOCTH,
KaK BO3SHHKHOBEHHME H CTAHOBJIEHHE IOCYIapCcTBa U MIpaBa Ha ONpeNeIeHHOM JTamne
pasBUTHA oOmecTsa (Ha ypoBHE €ro MaTepHaNsHOrO, a BMECTE C TeM -
COLIHANIBHOTO H HHOIO pAacCloeHHsd), 00YCIOBAEHHOCTh XapakTepa H YPOBHS
Pa3sBHTHS rOCYJApcTBa M IpaBa XapaKTepoM M YPOBHEM pPa3BUTHS 3KOHOMHMKH U
of1iecTsa, U ApyTHE.

Takum 06pa3oM, OCHOBa TEOpHM TrOCYHApCTBA M IIpaBa 3TO OCHOBHEIE
MOHATHA, KATErOpMH, KOTOpele 06pa3yloT CTPYKTypy Kypca. B pasnmuuHBIX
y4eOHRIX NOCOOMAX COOTHOLUeHME CHCTeMB! MMOHATHH W CTPYKTypa Kypca B
OCHOBHOM fIBJIIETCH YCTOABIIEHCS, €CTh, OZHAKO M Pa3THYHA.

Teopus rocynapcrsa u npasa - 370 (yHAaMeHTalbHas Hayka KO BCeM
IOPHIHYECKHM HayKaM, OTCIOAa OTPOMHOE 3HaYeHHe €€ KaTeropuil H MOHATHI Ui
OTPAC/I€BBIX OPHAHYECKHX MJMUCIMIIIMH. bei: HMX YCBOGHHA HEBO3MOXKHO
pasobpaTbcs B O0Jiee KOHKPETH3HPOBAHHBIX, SMITHPHYHBIX 3HAHUAX O TOCYAapcTBe
H TIIpaBe HCIIOAb3yeMBIX OCHOBHBIMH MOpHAHYecKHMH Haykamu. Hayunoe
HCCNIeOBaHHe B TEOPHUH rOCYHApCTBa M NpasBa BeAETCS He 0 OTAENLHO B3ATOH
CIpaHe M He 3a KaKylo-TO OJJHy HCTOPHYECKYIO 3IIOXY, 4 C OpHEHTanuell Ha
Hanbonee pa3BUThIE B HACTOALIMH MOMEHT GOPMEI MPaB K rocyAapCTBEHHOCTH.

O0beKkT HCcleIOBaHHA - TEOpHA TOCYJAapCTBA H INpaBa Kak BBOJHAA,
abcTpakTHas M METOJONOTHYECKAS HayKa

IIpeaMer ucciefoBaHHA - cHCTeMa OOIMX MPHHIMIOB M CAELHAIBHBIX

3HAHHMH 110 TEOPHMH rOCYapCTBa U MpaBa B CHCTEME IOPUIUYECKHX HayK.,
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Iean HecaenoBaHHs - H3ydeHMe TEOPHH TOCyAapcTBa H IpaBa Kak
byHIaMeHTaNLHO! IOPUAHYECKOi HAYKH.

[TocTaBneHHas Lenb AUKTYET CIEAYIOIIHE 3aJa4u:

- IaTh onpeseleHHe TEOPHUH roCyJAapCTBa U NpaBa Kak HayKH;

- PacKpBITh IIpeAMET H CIPYKTYpPY TEOpHHM rocylapcTBa H MpaBa Kak

= paccMOTpeTh H (hYHKIHMH TEOpHH rocyJapcTBa H I1paBa;

S OMpefenuTh MECTO TEOpHMM TrocyJapcTBa M IIpaBa B CHCTEME
001IeCTBEHHBIX H IOPHAMYECKHX HaYK;

= paccMoTpeTs IpoOneMbBl M IEpCNEeKTHBEl  Pa3sBUTHA  TEOPHH
FocyaapcTBa M NpaBa KaK HayKu.

MeToposioruss HcchaegoBanus. B Xole HccreqoBaHHs HCNOAB30BANHCh
Takie MeTOABl, KaKk aHamu3, CHHTe3, CpaBHEHMs, HCTOpH4YecKuH, QopmanbHO-
IOpUIHYECKH U IpyTHe.

PaGora coctouT wu3 BBedeHHs, HABYX TJaB, 3aKIOYEHHA U CIIHCKa

JIUTEpaTypP5bL.
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IJIABA 1. IIOHATHE U OCHOBHBIE KATETOPMM TEOPHH
TOCYIAPCTBA W TIIPABA KAK OYHIAMEHTAJBHOH
IOPUJIWYECKON HAYKH

1.1 TIloHsaTHe, NpeAMET H CTPYKTYpPa TEOPHH rocyAapcTsa H NpaBa

Teopus rocymapctBa M TpaBa H3ydaerT ofIque 3aKOHOMEPHOCTH
BO3HHKHOBEHHMS, PA3BUTHA, Ha3zHAueHHWs M QYHKUHOHHMPOBAHHA TOCYJapcTBa H
npaBa. OHa Kak OBl BBIUIEHSAET TOCYHAapCTBO H IIpaBO M3 BCEH CHCTEMBI
O61IEeCTBEHHBIX SIBIEHHI M MCCIEAyeT HX BHYTpeHHHe 3akoHoMepHocTH. Ho u B
3TOM C/Iy4ya€ TOCYAapCTBO H MpaBO PacCMaTpPHUBAeTCs B CBA3M C SKOHOMHKOH,
IOAIMTHKOM, MOpPaJiblO, KYJETYPOil U APYTHMH 0611ecTBeHHBIMU (DeHOMEHAMH.

TeopHio rocynapcrba M npaBa MO)KHO pacCMOTpPETh KaK B IIMPOKOM Tak H B
Y3KOM CMBICIIE.

B mMpPOKOM CMBICAE 3TO (popMa HaydyHOro 3HAHHWs, JAlollas LENOCTHOe
npeAcTaBlieHHe O 3aKOHOMEPHOCTAX M CYIIECTBEHHBIX CBA3AX roCyAapcTBa H
npaBa. «TeopHs rocypapcTBa M InpaBa» ¢ 3TOH TOYKM 3peHMs — 3TO Hay4HOE,
CHCTEMaTHuecKoe, rIyOokoe 3HaHHe. B 3ToM 3HayeHMH TEpMHH «TeopH:d
rocygapctea W mpaeay ynoTpebisercs KpakHe pelKo, TaK Kak BMECTO Hero
OOBIYHO HCHONB3YIOTCS TaKHe TIIOHATHA, KaK «OpHIHYECKas Haykay,
«MpaBoOBe/IeHUEY, «FOPUCTIPYAECHLIHAY.

B y3xoM cMbiciie «Teopus rocyfapcTBa M NpaBa» — 3TO CHCTEMa OCHOBHBIX
H7eH, 3aKOHOB, NOHATHI B 0ONMacTH rocyaapcTBa M npaba. B y3koM cMBICHE 1OA
«TeopHeil» MOHMMAIOT OAHY H3 IOPHAMYECKMX HayK, KOTOPYH TpPagMLIHOHHO
Ha3pIBAIOT Teopuedl rocyfapctsa H mpasa. Kak Hayka, TEOpHsA TrocylapcTBa H
npaBa npencrasiseT coboil cOBOKYNHOCTh 3HaHUH, NpeAcTaBieHud o Haubonee

oOIIHX 3aKOHOMEPHOCTAX BO3HHKHOBEHMS, pa3BHTHA H (QYHKIHOHHPOBaHHS
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rocyjapcTea M TpaBa. B 3TOM 3Ha4eHMM O00BMHO W yROTpeGIAeTCA TEPMHH
«Teopus rocyaapcTsa H mpaBay .

K o6mecTBeHHBIM HayKaM OTHOCATCS H Te, MPeIMETOM KOTOPBIX SIBIAIOTCA
rocyAapCTBeHHO-NPAaBOBBIE MHCTUTYTHl M MX (yHKUHOHHpOBaHue. Takue HayKH
HA3BIBAIOTCS IOPUAMYECKUMH. TeopHsa rocyaapcTBa W MpaBa XapakTEpH3yeTCs
PSZOM YepT, KOTOpHIE NPHCYLIH eif KaK ONpeReNeHHON IOPHAHYECKOH HayKe:

1) Teopusi rocyjapcTBa M mpasa - 3TO yMaHWTapHas (o6luecTBeHHas)
Hayka. TakoBo#l OHa SBJAE€TCS MOTOMY, YTO M3ydaeT OOLIECTBEHHBIE SBIEHHA -
rocyIapcTBO M IIPaBo, KOTOPhIE HENOCPEACTBEHHO CBA3aHEI C HEJIOBEKOM.

C TOYKH 3peHMs NMpeaMeTa M3y4eHHs Bce HAYKH JIENATCS Ha ABe Gonbluye
TpyNNE - eCTECTBeHHble U obulecTBeHHble. Tak, obIeCTBEeHHbBIE HAYKH H3Y4aloT
TMpoleCChl, MpOTeKaIe B dYenoBeueckoM obiiectse. B cBolo o[epenis
o6lUeCTBEHHBIE HayKH B 3aBHCHMOCTH OILITE TaKH OT KOHKPETHOTO INpeaMeTa
Aenatca Ba pa3sHBIe OTPACIH 3HAHHMIT - COLMONOTHIO, ICHXOJIOTHIO, TIOJIMTOJIOTHIO H
T.J.

2) TeopHs rocysapcTBa U Ipaea - 3TO eHHasA HayKa O rocyJiapcTBe H npase.
XoT4 rocylapcTBO U MPaBo - ABJIEHHA Pa3sHONOPAAKOBEIE, TEM HE MEHEE OHH TECHO
CBA3aHBI JPYT C JAPYTOM M HaXOAATCA B Hepa3phIBHOM eAuHCTBe. ['oCynapcTBo He
cymecTsyeT 6e3 mMpaBa, Tak Xe Kak M IpaBO He CymeCTByeT Ge3 rocynapcrsa.
Haxopsce B €OHHCTBE, OHH H ONpeAcHAIOT TEOPpHIO TOCY/apcTBa M MpaBa Kak
eMHYIO HAYKy O FOCYJapCTBE H NpaBe’.

3) Teopus rocygapcrtBa M mnpaBa - 310 Hambonee ofias Hayka o
rocynapctee H npase. TeopHs rocynapcTBa M Ipasa - HE €AMHCTBEHHas Hayka,
M3y4arollas rocyapctso U npaso. ITociefnue U3y4yatoTcs MHOTHMH HayKaMH, Kak
IOpHAMYECKHMH, TaK H ofmecTBeHHEIMH. Ho B oT/IHYMe OT APYrHX HayK TEOpHA
rocyfapcTba U MpaBa 3aHHMAETCs M3yYeHHEM He YacTHBIX, a OOIMX BONpPOCOB,

TaK KaK OHa HCCJIEOYyeET Hanbonee 06H.IPI€ 3aKOHOMEPHOCTH BO3HHKHOBEHH,

! Teopus npaea u rocynapcrsa. / IToa pex. Jlasapes B.B. M., 2002. C.12.
2 Komapos C.A., Manekoe A.B. Teopus rocysapctea H npasa. / Ilon pea. Mapuenko M.H. M.,
2001. C.189.
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pa3BuTHs M QYHKUHOHMPOBAHHA rocylJapcTBa H NpaBa. JTHM M oOycioBneH eé
obumit xapakrep.

4) Teopus rocyjapcTBa M IpaBa - 35T0 dyHAaMeHTalbHas HOpHANYECKas
Hayka. SIpnssce HauGonee o6Imleii HaykoH o rocyiapcTBe WM IpaBe, OHa, Kak
NpaBulo, He 3aHMMaeTcs M3YYEHHEM TPHKNAHBIX, CYrybo MpaKTHUYeCKHX
BOmpocoB. E& 3amaueii sapimsercs  (GopMHpOBaHHE  OCHOBOIOJATaloOLIHX,
¢yHAAMEHTANEHEIX 3HAHUH O rOCyapcTBe H MpaBe.

5) Teopus rocymapcTBa H MpaBa - 3TO METOJONOrH4eckas Hayka. K
METOIOJIOTHYECKHM OTHOCATCA HaykH, (oOpMHpYIOLIHe B3INAJ Ha MHp, Ha
OKpYXalollle Hac sBAeHUs HeiicTBuTeNsHOCTH. K TakuMm HaykaM OTHOCHTCH,
npexae Bcero, ¢punocopus. OgHako kpoMme ¢unocoduu noaobHy0 podb MOTYT
BBIFOJIHATE M HEKOTOphle ApyrHe HaykH. B cucreMe IOPUAHYECKHX Hayk
METOAONOTHYECKOl HayKoii sBNsSeTCA TeOpHS rocyJapcTBa U NpaBa.

MoxHO cpenaTth BBIBOJ YTO, TEOpHA rOCyJapcTBa M IpaBa - 3TO HAyKa,
H3yJaiollas ToCyJapCcTBO M IMPaBO B HX HCTOPHYECKOM DPa3BHTUH, B3aHMOCBS3H,
COLHANIBHOMN, SKOHOMHYECKOH H MOJUTHYECKO# 00yCHOBIEHHOCTH.

Kak u mobas papyras Hayka Teopus rocyAapcTBa M IIpaBa HMeeT CBOH
npenMet. be3 mpenMeta, kak 3ameuan el I'erenb, He MOXeT OBITH H caMoii
Haykd. [lpenMeTr omnpejenser CcaMOCTOATENBHOCTh HayKH, €€ T[paBoO Ha
cymecTBoBaHue'.

IIpemMeTOoM TeOpHH rocyAapcTBa M MpaBa SABIAIOTCH HauOonee obILIHe
3aKOHOMEPHOCTH BO3HHKHOBEHMS, Pa3sBUTHA M (YHKIMOHMPOBaHHA TaKHX €ro
COCTABHBIX YacTeif, Kak FOCYapCTBO H NPaBo-.

OnpenenuTh NpeAMeT TEOPHH FOCYapCcTBa M MpaBa — 03HAYaeT YCTAHOBUTh
Kpyr Tex oOOIIecTBeHHBIX OTHOLUEHHH, SBJeHWH, MHCTHUTYTOB, Y4UepexAeHHIi,
KOTOphie OHa H3y4aeT. [lo3ToMy paccMOTpeHHE BONpOca © NpeIMeTe TeOpuu
rocyZapcTBa U MpaBa HEPa3phIBHO CBA3aHHO C BELICHEHHEM €€ XapaKTepHBIX 4epT,

ocobeHHOCTel M MecTa B CHCTEME FOPHCTIPYAEHLIHH.

' Mporacos B.H. Teopus npasa u rocynapctsa. M., 2001. C.6.
?Xponaniok B.H. Teopun rocyaapcrsa U npasa.YueOHHK 1ng BeicIIMX yueOHbIX 3aBeneHuit /Tlon
pea. npodeccopa B. I'. Ctpekososa - M.: Hanatensctso «Mutepetunny, «Omera-Jin, 2008,
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Jin npenMera TeOpHM TOCYAAapCTBaM IpaBa XapaKTEpPHbI CIEAYIOLIHE
OCOOEHHOCTH:

1. Teopusa rocynapctBa M NpaBa H3ydyaeT roCyJapcTBO M IpPaBO Kak
LIeJIOCTHOE #ABJIEHHE, B WX Haubonee oO6meM BHAe H McclemyeT oOmue
cnenubyecKue 3aKOHOMEpPHOCTH BO3HHKHOBEHHH, pa3sBUTHA "
(YHKLIHOHHPOBaHHUA rOCYJapCTBa U MpaBa KaK eJIMHBIX H HETOCTHBIX CHCTEM;

2. Teopus rocynapctBa M mnpaBa paspabareiBaeT H (QopMymaHpYyeT
TEOPUTHYECKHE  TOHATHA  WIM  KaTeropHH  IOPHCIpPYAEHLHH,KOTOPbIMH
PYKOBO/ICTBYIOTCA H NONB3YIOTCA Bce Ge3 HCKIOYEeHHS HayKH O TOCYAapCTBe H
TpaBe;

3.  Teopws rocymapcrba U IpaBa BEIpaXaeT IO3HAHUN 3aKOHOMEpPHOCTeH
pa3sBHTHA M (QYHKUMOHMpOBaHHS TOCYJapcTBa W MNpaBa B (OpPMYMHPOB2ZHHH
NOHATHH M OIpefieleHHH rocyAapcTBEHHO-TIPAaBOBBIX SBIEHHI, a Takke B
BeIpaboTKe wieH, BBHIBOJOB M HAYYHBIX pEKOMEHAalMii, KoTopble OyAyT
CrocoOCTBOBATh Pa3BUTHIO FOCYAAPCTBA M I1paBa;

4.  Teopusa rocymapctBa H TMpaBa HCCIEAYeT T[OCYNapCTBEHHblE H
NpaBoOBhLIE ABJICHHMSA B OPraHUYECKOM €IUHCTBE H CHCTEMHOM BIIHSHHUH Ha JPyTHe
SBJIEHUS H [TPOLIECCHI;

C yueroM BbllUeNepeYUCICHHBIX ocobeHHOCTeHl MOXKHO CKa3aTh, 4TO
MIpEeIMET TEOPHHM rOCyAAapCTBAa H MpaBa — 3TO rOCYJApCTBEHHEIE H TIPABOBEIE

ABJICHHA IIO IIOBOI[yl .

1. Bo3HHKHOBEHHA, Pa3BUTHA H (YHKUHOHHPOBAHMS TrOCYyHapcTBa H
npasa;

2. Pa3suTHs npaBocO3HAHUA W NPABOBOH KYJNBTYPHI;

3.  CobnrogeHHs NpHHLUIOB JEMOKPATHH, 3aKOHHOCTH M IIPaBOIOPAMIKA,

4.  Hcnons3opaHus, NpUMEHEHHs, COOCIIIONEHHA M HCIONHEHHS HOPM

TipaBa, a Taloke OCHOBHEBIX I'OCy AapCTBEHHO—-TIPaBOBBIX HOHHTPIﬁ, OGHIPD{ OJIA BCEX

HWPHIHYECKHX HaYK B LICIIOM,

' Komapos C.A., Mansko A.B. Teopus rocymapctea H npasa. / Ilon pex. Mapuenko M.H. M.,
2001.C.191.
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Teopusi TocylapcTBa M NpaBa — 3TO eIMHAA Hayka, Jaiolas oGobieHHoe
TpeJICTaBlieHHe O roCyAapcTBEeHHO-NpaBoBoit AeiicTBuTenbHOCTH.HO Kak U mobast
HayKa HMeeT CBOIO CTPYKTYpY, KOTOpas COCTOMT M3 ABYX KpYNHEIX OJoKOB
(aneMeHTOB):

- TEOpHs roCyLapcTBa;

- TeopH IpaBa.

Q6a 6noka umeroT o6IMe MpoOieMBl - BOMPOCHI HMX MPOMCXOXAEHHA,
pasBUTHS, METOJOJOrHM, THIOJNOTHHM, TOAXOAOB K CYNHOCTH H T.A.
B mTeparype, ORHAKO, BBICKAa3aHO MHEHME, COINIACHO KOTOpOMY HAes
Hepa3pHIBHOH CBA3M rOCY/apcTBa M NpaBa OrpaHHYMBaeT MpEeAMETHYIO 061acTh
TEOpHH TOCyJapcTBa M MpaBa 3aKOHOMEPHOCTAMH, OOIIMMH M rocyfapcTsa H
MpaBa, B pe3yJIbTATe Yero «COOCTBEHHbIE 3aKOHOMEPHOCTH NPaBa, KOPEHAIHECs B
o6IIeCTBeHHOI CcHCTeMe, OTOIUIM Ha 3ajHUi IUlaH, a B3aHMOCBA3b MEXKAY
rOCyapCTBOM M TMpaBOM CTaja TPAaKTOBaTkCA, NpPH BCEX CYMECTBYIOLIHX
OroBOpKaX, KaK MPU4HHHO-CJIeACTBEHHAasA 3aBHCUMOCTS IpaBa oT rocyzapcrsay’.

Takxe TMOXUEPKHBAETCA, YTO 3TO BeJeT K NpPHOPHTETY OCYAapCTBEHHOH
BJACTH Haj [paBoM, COLHAILHOH  CMNpaBefIMBOCTBIO, HPAaBCTBEHHBIMH
npuHUMNaMH, [loaToMy  MpeIaraloT  OTKa3aTbCs OT  HCKYCCTBEHHOro
0OBeIMHEHHs TEOPHM TOCYAApCTBa U NpaBa B cocTaBe o0llel TeOpHH M BBLACIKTE
TEOpDHI0 1paBa B CAMOCTOATENBHYIO HAayKy CO CBOHM  NPEIMETOM.
JymaeTcs, YTo aBTOpbl MOAOGHON TOYKH 3peHMs He coBceM Npasebl. [leno He B
camoil MJee HepaspeIBHOH CBf3M TroCyJapcTBa M IpaBa. JTO, B IPHMHLHIE,
akcioma. Henb3s ompefensTh NpaBoO TONBKO. KaKk CPEACTBO (HHCTPYMEHT)
rocyAapCTBEHHOTO YMpaBJieHWs, He CIENyeT XXECTKO CBsA3BIBATE €ro TOJBKO C
rocygapcTBoM. [IpaBo — CPEACTBO COLHANBHOrO YNpaBJEeHHA, HMEIOIee
cOBCTBEHHYIO KYJIBTYpPHYH0 LEHHOCT M ITybOKHE KOpPHM B COLMANBHBIX

OTHOILIEHHAX, TPAXAAHCKOM 061uecTBe (4TO MOXKET NPOABIATECA B pedepeHnyMax,

! Koanos B.A. [Tpofnema npeamera u Metoponoruu obuweif Teopun npasa. JI: Hsa-eo
Jlennsurpaa.yn-ta, 1989. C 21.





O

10

BCEHApOAHBIX OOCYXIeHHsAX, BO BIHAHMM H3OWpareNell Ha 3aKOHOAATENLHEIE
OpraHsl  T.I1.).

ITpH Beelt B3auM0oOGYCIOBIEHHOCTH rOCYapCTBa M NpaBa MoclefHee BCETAa
JODKHO OBITE KOTKPBITOY» IJIA HENOBEKa, Pa3INYHBIX COLMAaNbHBIX IPYIIN, KIacCoB,
obmectsa B LenoM. MHBIMH clOoBamMH, B3aHMOCBA3b INpaBa C OJHHMH
COLMANBHBIMH MHCTHTYTAMH BOBCE HE KCKIIIOYAET €ro B3aUMOCBA3H C APYTHMH,
YTO TpeAmoJaraeT paccMOTpeHHe fpasa B Gonmee «aBToHOMHOM» mnane. K Tomy
*e, HcCleRys NpobieMsl rocyJapCTBEHHOCTH, MBI TeM caMbiM B Gonbliell Mepe
nocturaeM u camo mpaso. OmgHo 6e3 Apyroro, Kak M3BECTHO, CYIECTBOBAaTk HE
MoxkeT. VIMeHHO 5TMM oOycnaBnMBaeTcss HepasphIBHOCTh ABYX 4acTeH
HCCNeAyeMOi I0puaAnYeckoi HayKH — TEOPHH rocyIapcTBa M TEOpHH Ipasa.

[MosToMy, paccMOTpeB MOHATHE, OCOOEHHOCTH IpeaMeTa U CTPYKTYpY
HAYKH TEOpPHH rocyJapcTBa U Ipasa, MOXHO CAENATh ONpeJielleHHbIe BEIBOABL:

1)  Tlon Teopueii rocyqapcTBa U fpaBol Kak HAYKOH MOHHMAIOT:

1.1 B mmpokoM cMmeiciie 3TO (opMa HaydHOro S3HaHHA, Jarolas
L[EJIOCTHOE TIPEACTaBACHHE O 3aKOHOMEPHOCTAX M CYIIECTBEHHBIX CBA3AX
rocyzapcTsa H npasa.

1.2 B y3koM cMbIC/IEe «TEOpHA rocyZapcTBa M IpaBa» — 3TO CHCTEMaA
OCHOBHBIX HJieii, 3aKOHOB, MOHATHI B 001acTH rocyapcTsa H IpaBa.

2) Ilpemmer Teopud TrocyAapcTBa M mpaBa TNpeAcTaBnseT coboi
oOBeKTHBHBIE CBOMiCTBA TroOCyJapcTBa M TMpaBa, OCHOBHble M  ofigue
3aKOHOMEPHOCTH BO3HUKHOBEHHMS,  Da3BHTHA H $YHKUHOHHPOBaHUA
rocyapCTBEHHBIX Y NIPaBOBBIX ABJICHHIA.

IIpeaMeT TeopHH rocyaapcTsa U Npasa BiJIIO4aeT B ceba 0ocobeHHOCTH:

- BO3HHKHOBEHMs, pa3BHTHA H (YHKIMOHHPOBaHHA TOCyAapcTBa M
1paBa;

- pa3BUTUA IPABOCO3HAHHS U ITPAaBOBOMH KYJBTYDHI;

- co0roeHHA IPHHIIKIIOB AEMOKpaTHH, 3aKOHHOCTH U NIPaBONOPAAKa;
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- MCTIONB30BAHMSA, NPUMEHEHHs, COONIOHEHHS H HCIIOIHEHUS HOPM
IpaBa, a Takke OCHOBHLIX FOCYAAapCTBEHHO—TIPABOBEIX TIOHATHH, OOIUX [ BCEX

IOpHANYECKHX HAYK B LIENIOM.

3) Teopus rocymapcrsa H IpaBa COCTOMT M3 [IBYX OJIOKOB: TEOpHH

rocymapcrea H TCOPHH IIpaBa.
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1.2 ®yHKUHH TEOPHH rocyaapcTBa H NpaBsa

IMonaTrHe mpeamera TeOpPHH TOCYAapcTBAa M IpaBa, OCODEHHOCTH 3TOTO
npeaMeTa, PpacKpbIBAalOTCA 4epe3 Te (YHKUHH, KOTOpBIE BBHIIOJHACT HayKa.
@YHKIMA HAyKd — 3TO Te HampasiieHus e€ AeiCTBHA, KOTopele TpeOyloTcs H
HeoOXOAHMBI [UIA pelieHH CTOALLMX Nepea Hell 3aay.

MYHKIMH TEOPHH rOCyJapcTBa M IpaBa NPeACTaBIIOT Co60H OCHOBHbIE
HafpasjieHus JeWCTBHUA JAHHOH HayKH, HeoOXoAuMble A PEIIeHHUs CTOSIIHX
nepes; Heii nenmed u 3amad. DYHKUMH XapaKTEPH3YIOT €€TeopeTHYecKoe H
NpakTHYECKOE 3HAYeHHEe I TNPOrpeccHBHOro mpeobpa3soBaHMA oOuIeCTBEHHOH
XHU3HH.

Kak u nmobas Hayka, Teopusi rocylnapcTBa M IpaBa BEINONHSAET Pl
GYHKIHH, KOTOpble ONpeAensioT eé 3HayeHue. BeUIensaioT cnefyoomue GyHKIHK
TEOpHH rocyIapcTBa ¥ npasa .

1. Owntosornyeckass (OHTOJNIOTMA - MOHATHE CYLIEro) - BblpaxaeTcs B
1O3HAHMH H OOBACHEHHH SABJIEHHMH W IPOLIECCOB rOCY/ApCTBEHHOIO M NPaBOBOH
xu3HH obmecrBa. TeopHsd mnpaBa W TrocyjapcTBa He TOJBKO H3Y4YaeT B
060611IeHHOM roCyapCTBEHHO-NIPABOBYIO CHCTEMY, HO H OOBACHAET OOBEKTHBHBIE
IIPOLIECCE] €€ Pa3BHTHSA, BHIACHAET, KaKue 3aKOHOMEPHOCTH JIeXKaT B OCHOBE 3THX
IPOLIECCOB, ONpEIeNAeT HX COREPKAHHE U CYILHOCTD.

Ha ypoBHe ofumx 3akoHOMepHOCTell Teopus MpH3BaHA KOHCTATHPOBATS,
YTO M KaK MPOHCXOAUT B ctepe rocyaapcTsa U Npasa, a 3aTeM 00bACHUTD, ToYeMy
3TO MPOMCXOJWT. JTO TaK Ha3bplBaeMas OHTONOrH4yeckas (QyHKUHA, cCOCTOALIAsA B
PACKPBITHH OGBEKTHBHO CyllecTByromiell peansHocTy’.OHTONOTHA — HAayKa O
CYILIEM, «OHTOC» - MO-TPEYECKH «CyIlleey», NO3HAHHE CYLIECTBAa rocyjapCTBEHHO-
IIPAaBOBBIX ABAIEHUH NMPOHCXOIUT B paMKaxX yKa3aHHOH QYHKLHH.

2. OBpucTHYecKan (Mo3HaBaTeNlbHad) (3BPUCTHKA - HCKYCCTBO HaXOXACHUS

HCTHHBI) - BBIPAYKACTCA KaK B FJIYGHHHOM IMO3HAHHMH OCHOBHBIX BaKOHOMepHOCTCﬁ

! Craxyn O.®. Teopus rocynapctsa u npasa: YueGuux / ITep. c pyc. - M.: Koncym, 2001. C. 40-
41.
2 Teopus npaea H rocyaapetsa. / Ilon pea. Jlasapesa B.B. M., 2002. C. 18.
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roCyAapCTBEHHO-TIPAaBOBOMH XH3HH, TaK U B BBIACHEHHH MX TEHIEHIMH, OTKPBITHH
HOBEIX 3aKOHOMepHOCTei, o0orauljeHMH HOBBIMHA 3HAHWSIMH O Ppa3sBHTHH
rocyIapcTia H npasa («HapallliBaHHe» 3HaHHi).

Teopuu rocymapcTBa M npaBa, kak ¥ Jioboil Hayke, 6e3yClI0BHO, MpHCYyIIa
9BPUCTHYECKAsA HIM TEOPETHKO-TIO3HAaBaTeNbHas (rHoceoyioruyeckad) GhyHKIHS,
KOTOpas 3alTIoYaeTcs B UCCiIeIoBaTeNnbekoll pa3paboTke CBOEro NpefMeTa, B €ro
TEopeTH4eckoM ocBoeHHH. Ha ocHoBe peanusanuy AaHHOR (YHKLHHM NPOUCXOAHT
CTaHOBJIEHHE TEOPHM TOCYJApcTBa M MpaBa kak cucTeMbl 3HaHHH. OcobeHHOCTH
9TO# (YHKLMH COCTOHT B TOM, YTO OHA BHINOJIHAETCA HayKoi kak Obl «is cebsy,
JUIS CBOEr0 pa3BHTHA, M B 3TOM CMEIC/IEé OCYIIECTBICHHE TEOPETHKO-
MO3HABaTeNbHOH  (YHKUIMH  ABJSETCS  YCJIOBHE  CYIIECTBOBAHHUA  HAYKH.
CopepxaTenbHasd cTopoHa JaHHOM ¢yHKIuM onpefensercs cnenubHkoi
IpeaMeTa H UCMOoAb3yeMoH MeTO0NIOoTHeHH.

3. ITporHocTHYyeckas - BhIpaxkaeTcsa B MpeABHACHHHU («B3riasan B Oyayiiee»)
JaNbHeHIIero pa3BUTHA NpaBa H rocyAapcTBa Ha OCHOBE aJeKBATHOTO OTPaXXEHHA
ero oOBeKTHMBHBIX 3akoHomepHocTteH. Hampumep, onpezeneHue ITyTeH
JaNbHEHIIero COBEPIIEHCTBOBAaHHS  3aKOHOJATENbCTBA M [PAKTHKH  €ro
npuMmeHeHusa. CTHHHOCTE THOTE3, BRIABHHYTEIX TEOpHUel rocyfapcrsBa M Mpasa,
IpPOBepAETCA NPaKTUKOM.

HyxHo yuuTBIBaTH, 4TO TEOpHsl rOCyHApcTBa H IIpaBa 3aHUMAaeTcs He
CHIOMHHYTHBEIMH Mpo0JieMaMy, a MbITaeTcs NpeABUAETh UX noasneHue. K aroMy eé
IIPU3BIBAET NPOTHOCTHYeCKasA PyHKuua. B Teopuu rocyaapcrsa U mpaBa TaKMMH
JaHHBIMH I NpeACKa3aHUs MOTYT CIYXHTh OTKpPBITHE TEOpHI 3aKOHOMEPHOCTH
rocyJapCTBEHHO-IIPaBOBOIO0 pa3BUTHA, AOKa3aHHBIe e€l0 (PaKTbl, HAKOIICHHas
cTaTHCTHKA. Takum ofpa3oM, pedyb MAET 0 (QYHKUHH HAayYHOro NpeaBUISHHUA B
cepe rocymapcTBeHHO-NPaBOBBIX SBJIEHHH, BEIABHXEHHA HAYYHO 000CHOBaHHBIX
rurores.

4. Metoponoryyeckass - Bbipaxkaerci B (POPMHPDOBAaHMH TIOHATHIAHOIO

anmnapaTa CHCTEMbI IOPHAHYECKHX HayK, CO3AAHHH YHHBEPCANbHOH! IOpHAHYECKOH
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a3plka  obecrnieunBaeT emuHOOOpasHe B KiacCHMHKALMM M OLIEHKE SBJICHHI
CIELHAINCTaMH pa3slHYHEIX OTpacieii npasa.

HaHHas GyHKIHS BBITEKAeT U3 caMoil IPHPOABI 3TOM HayKH ¥ 06yclioBIeHA
€€ MECTOM B CHCTEME IOPHIHYECKHX HAYK, ABJIAETCH METONONOTHYECKAA (YHKI[HS.
Meton B Hayke — 3To 3HaHHe. 3HaHus, paspabaTeIBaeMble TEOPHEH rocyapcTsa U
npaBa, B OCHOBHOM CBO&M 00BEMe HCHONBE3YIOTCA KaK CPEeACTBO pellUeHHs
OTpacieBhIX TeopeTHYECKHX mpobnem, 6o B paMkax Kak oOwei Teopuu
rocyaapcTBa, Tak M oOllell TeOpHH NpaBa BBEIABNAIOTCA OOIIENpaBOBEIE H
obmerocyAapcTBeHHBIE 3aKOHOMEPHOCTH, pa3pabaTeIBaloTCs OOILIHE TOHATHA M
KOHCTPYKLIMH.

Merononoruueckoe 3Ha4YeHHE TEOPHH [OCYAApCTBa H NpaBa 06yCIOBIEHO
H TeM, 4YTO B €& paMKax pa3pabaThIBalOTCs BONPOCH METOJOJOTHH IIPABOBEACHHS B
LIEJIOM (TO €CTh MCIIONB30BAHMA CAMBIX Pa3IMYHEIX 001aCTel 3HAHHUA A pELIeH s
TEOPETHYECKHX MNpobiieM IOpHCHPYNEHLMH), CTPOHTCHA OmNpefenéHHas CHCTeMa
TaKoit MeTofoNorun '

5.  IlonuTHdeckaa - BBIpaKaeTcs B BO3AEHCTBHH Ha (OPMHPOBaHHE
MOJINTHYECKOTO Kypca rocyAapcTBa, NONHTHYECKOH cucTeMBl oOllecTBa M B
obecrnieueHHH X HAYYHOCTH.

OcHoBHOe 3HaueHHe oOIell TeOpHMM He OlPAaHMYHBAETCH [O3HAHHEM
rocynapcTsa u mpasa. COOTBETCTBYIOUIME pa3fieNnkl 3T0H HayKM H3/araloTcs Tak,
4yToOBl yKa3aThk CpeAcTBa Npeobpa3’oBaHMA W PasBHTHA COLMANBHEIX cB3eil. U3
AaHHOTO OOCTOATENECTBA BHITEKAIOT TakHe (GPYHKLUMM HAYKH, KaK TOMHTHYEeCKas H
HE0NOorHYecKas.

He orpanmnuuBasck TO3HaHHEM TOCYJApPCTBEHHO-NMPABOBBIX ABNEHHHA,
TEOpHs rocyapcTBa M mpasa pa3pabaTeIBaeT NPHHUMIGI Npeobpa3oBaHus Mpasa,
NpaBOBbIX M TOCYAApCTBEHHBIX MHCTHTYTOB. CaMO rocynapcTBO BBICTYNAET
hoxycoM nonutHyeckoit GOpEGEL, MO3TOMY (YHKUHEH TeOpuM rocyHapcTBa H
npasa Oyner BBICTYHNAaTh nonutH4yeckas ¢yHkuua. [loauTHka oO3Hauaer

OSHIECTBCHHYI-O ACATCIIPHOCTD, HAIIpPaBJICHHYIO Ha 3aBOCBaHHE HIH COXpaHEHHE

' Mipotacor B.H. Teopus npasa u rocynapcrea. M., 2001.C.11-12,
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rocyJapcTBeHHOH BACTH, ONpEAEIEHHOE HaMpaBleHHe Y CMOCOGH! AeATENFHOCTH
rocyaapcTsa BHYTPH CTPaHbl ¥ B OTHOLIEHHAX ¢ HHOCTPaHHBIMH IOCYJapcTBaMH U
Tak panee. IlonuTHueckuil Kypc CTpaHbl OTpaxaeTcs M B TPaBOTBOPYECKOH
JNEATENBHOCTH, ¥ B AEHCTBYIOLEM 3aKOHOJATENBCTRE .

6. Hpeonormyeckas - 3akmoyaercs B paspaborke (yHIaMeHTaIbHBIX
Hiel O MyTAX MPOrPecCHBHOrO pa3sBHTHA rOCYAApcTsa M NpaBa, BAMAOMIHX HA
IPaBOBOE CO3HAHHE IpaKAaH M obuiectsa (Hampumep, HAEA O AEMOKPATHYECKOH
COLHAJIBHOE MPaBOBOE IOCYAAPCTBO).

B TecHoil cBA3M C MNONMTHYecKoil (yHKuHel cyecTByeT GQyHKIHA
ueoNioruyeckas. Mneonorus W waeonorudeckas (GyHKOMsS HayKy OTpaaloT e€
MHpOBO33PEHYECKYI0 CTOpoHy. Kneonoruueckyio (QyHKUMIO He CNEHyeT
PAcCMaTpPHBaTh KaK HEM3GEKHOE «3110%, C KOTOPBIM BEIHYX/EHb! CYHTAThCS. EE He
clIe/lyeT TONKOBATh KaK 00s3aHHOCTE ONpaBAaHHs TOrO HIH HHOTrO MOJTUTHYECKOrO
Kypca mnpapsmeii mapTad, kak Oe3gyMHOe H HEKpHTHYECKOe LHUTHPOBaHHE
OCHOBOMOJIOKHHKOB, TPETEH3HI0 HayKU Ha MCTHHY B NOCJEAHEH HHCTaHUHH H
«TIpaBo TOYyYaTh» IMpeiCTaBUTeNeH APYrHX oTpaciedl 3HaHud. Mmeonormieckas
DYHKIIHS, TOHMMaeMas B Pa3yMHBIX TIpefieNaX, eCTh JIMIIb IPH3HaHUe TOro (axTa,
YTO MNpaB0 M TOCYAapCTBO WIPalOT 3HAYMTENBHYIO pOJNb B COLHANBHO-
ITOJIMTHYECKOH KHM3HH CTpaHbl, B KyJsTypHOH cdepe, B 06nacTH 00ILEeCTBEHHOIO
co3HaHus. HMpaeonorunyeckas (yHKUMA TpH3HAET OOJBLIYI0 H pacTyllyio poib
TIPaBOBOTO CO3HAHMA, MPaBOBOM KYJIbTYpHl PasNMYHEIX CYOBEKTOB NpaBOBOH
MH3HH M CO3HATENBHOr0 BEIOOpa CBOEro IMOBEJEHHS, OCO3HAHMA HM CBOUX
cyOBEKTHBHEBIX MpaB 1 00s3aHHOCTEH, CBOEro IpaBoOBOroO CTaTyca.

7. HayuHo-npuknagHas - 3aKiiodaeTcs B pa3paboTke peKOMEHNAUMH Jnsi
NPaKTHYECKOTO pellleHHs 3afa4y ToCyNapCTBEHHO-NIPABOBOTO CTPOUTENBCTBA -
NOArOTOBKE 3aKOHONPOEKTOB K MPOEKTOB APYTrMX HOPMATHBHO-TIPABOBEIX aKTOB.

IIpuknagHas GyHKOHA TEOpHH ToOCyJapcTBa M IpaBa CBA3aHa C

HENoCpe/ICTBEHHBIM €€ BBIXOAOM Ha MPakTHKy — [PaBOTBOPYECKYI0 H

1
Hosukopa C.C. Counonorus; HcropHs, ocHOBBI, HHCTHTYLHOHanH3auus B Poccun. Mocksa-

Boponex, 2000, C.197.
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NpaBopeanu3yIonLyto. BolnonHeHye 310l (YHKIUHH COCTOHT B pa3paboTKe MpaBHIl
IOPUIHYECKOH TEeXHUKH, METOJOB TOJIKOBAHHMS HOPMOTHBHO-TIDABOBBIX aKTOB,
npennoXeHuii 0 COBEPIIEHCTBOBAHUIO 3aKOHOATEBCTRA, €F0 CHCTEMAaTH3alMH
pellieHHH JPYTHX BONPOCOB MPaKTHYECKOTO XapakTepa'.

8. BocnutarteibHas - K e€ comepixaHHio OTHOCAT, B YaCTHOCTH, 0ByyatoLiee
3HaueHHe JAHHOH HayKH, MOCKOJBKY Ha e€ 6ase CTPOMTCS COOTBETCTBYHOLIAA
yueGHasi ZUcUMIIMHA, TeopHs rocyiapcrsa M IpaBa JIOJDKHa crocoGCTBOBATE
pOCTy NpaBoOBOi KyJBTYpPHl HaceNeHHs, TOMOraTh HaXOAUTh BEpHbIE ODHEHTHPEI B
chepe rocyAaapCTBEHHO-NPaBOBOIl JKM3HM, BOCIMTHEIBATL YBAXEHHE K MpaBy,
MpaBOCYHI0, KOHCTHTYLIHH.

Teopus rocymapcTBa ¥ [paBa BBIIOJHAET YKa3saHHele (QYHKUUH
TNIPHMEHHTENBHO K [peMeTy HCCIeAOBaHMA, OMHPAACh Kak Ha COOGCTBEHHBIE
pe3ynpTaThl, TaK W Ha JaHHble APYTHX HOpHAMYecKHX HayK. OcoGeHHOCTH
(GYHKLUHIT TEOPHH rOCylapcTBa U MpaBa COCTOHT B TOM, YTO OHH OCYIIECTBIIAIOTCS
B (hopMe 0OILIETEOPETHYECKOrO MBILLLICHHS, KOTOPOE JTOrHY€CKUM IYTEM BBLABILACT
NpUYMHHBIE H (YHKIMOHANBHBE CBA3H IOCYJapCTBEHHO-TIPABOBBIX SIBICHMH,
onpefenser oOLIHe 3aKOHOMEPHOCTH HMX Pa3sBUTHA B OCBOGOXAEHHOM OT
MCTOPHYECKHX CITy4daitHocTelH B OTKIIOHEHHH BPII.[CZ.

Takum oOpasoM, paccMOTpeB (YHKLMEH TEOpHMH TroCyJapcTBa M Mpaea,
MOJKHO CHENIaTh BHIBOABIL:

1.  OYHKUHH TEOPHH rOCyJapcTBa U Npasa - 3TO OCHOBHEIE HAMpPaBIeHHA
ee TEeOpEeTHYECKOro M NMPAaKTHYECKOTo Ha3HaueHWsd, BLINONHAEMEIE B OOLIECTBe C
Le/BI0 ee MPOrPECCHBHOTO Mpeobpa3oBanus.

2.  BeifensiioT OHTOJIOTMYECKYIO, 3BPHUCTHYECKYI0 (IIO3HABATENBHYIO),
NpPOTHOCTHYECKYID, METOJOJIOTHYECKYI0, TONHTHYECKYIO, HIEONIOTHYECKYIOo,

HAayYHO-TIPHKIIAAHYIO ¥ BOCMHTATENbHYIO (GYHKIHH TEOPHH rocyapCcTBa H npasa.

'MNporacos B.H. Teopus npaea n rocynapetea. M., 2001.C.12-13.
? Komapos C.A., Manbko A.B. Teopus rocynapersa u nipasa. / oa pen. Mapuenko M.H. M., 2001.C.191.
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IJIABA 2. B3BAUMOCBSI3b TEOPHM 'OCYJAPCTBA U IIPABA C
JIPYTHUMH HAYVKAMMH H EE 3HAYEHUE KAK ®YHIAMEHTAJBHOHA
IOPUTUYECKOH HAYKH

2.1 MecTo TeopHH rocylapeTBa H mMpaBa B cHcTeMe 00LIECTBEHHBIX H

IOPHAHYECKHX HAYK,,

HayuHble OUCHHIUIMHBL, oOpasyioliie B CBO€H COBOKYIHOCTH CHCTEMY
HaYKH B LIEJIOM, YCJIOBHO MOXHO pa3fieNHTh Ha TPH IPYMIEL.

1) TexHUYeCKHEe HAYKH;

2) eCTeCTBEHHBIE HAyKH;

3) rymaHHTapHBIE HAYKH.

I'ymaHuTapHBle HayKd H3y4yaloT OOILIECTBO, 4YeNOBeKa, COLHANBHBIE
OTHOILUEHHSA U HHCTHTYThI.

EAMHCTBO Hay4YHOTO 3HAHHA, B3aUMONPOHUKHOBEHHE HAYK HE OTPHUAIOT HX
H3BECTHRIX oTNHuuil. Kaxcnas Hayka paccMaTpHBaeT ONpeAeneHHbIH KpYT ABIEHHI
NpHPOAs MM 0OIllecTBa, KOTOPHIA W COCTaBifAeT IpeJMeT AaHHOH Hayku. B
3aBHCHUMOCTH OT TOT0, OTHOCHTCS JIi 3TOT KpYyr SIBIEHHH K pa3sBMTHIO MPHPOLEI,
0011IeCTBa UK MHPY TEXHHKH, H Pa3fIMYalOT HayKH OOLIECTBEHHEIE, ECTECTBEHHEIE
1 TEXHUYECKHe.

B eHTpe BHHMaHMsA OOIIECTBEHHBIX HayK Haxo#sTcsa obiecTBeHHOE OBITHE
H CO3HaHMe. DTO OrPOMHAs IO CIIOXKHOCTH H YHCIY CBOMX COCTAaBNAIOLIMX cepa.
[TosToMy oOTHeNbHBIE OTpaciH oOliecTBeHHOH HayKW H3ydaloT Te MM HHBIE
CTOPOHBI OOILLECTBEHHBIX SABICHUH, HeoOXOAWMBIE M CYIIECTBEHHEIE CBS3H H
oTHOmeHHus.

Muorue ofluecTBeHHblE HAYKH TECHO CBf3aHBl MexAy cobol, ocobeHHO
eclni ecTh oOIMii 00BEKT MccleoBaHUS - TocyJapcTBo W npaBo. KakoBo xe
COOTHOILEHHE MEXIYy HMMH M IJie MECTO CpeAH 3THX HayK TEOpHHM IpaBa H

rocyaapctsa?

1MaTysols H.W., Manbko A.B. Teopua rocyaapcrea v npasa. M., 2011 C. 55





18

Bo3spMeM ¢unocoduio. OHa HayuyHO 0oOBACHAeT obliecTBeHHOe OBITHE B
IIeJIOM, BO BCEl COBOKYITHOCTH, B3aHMO3aBHCHMOCTH K B3aHMOJCHCTBHH €ro
CTOpPOH, OTHOIUEHHWH, mnpoueccoB. @unocopus usyyaer Haubonee obwue
3aKOHOMEPHOCTH OOIECTBEHHOr0 Pa3BUTHSA, BIUIIOYAA TE, KOTOPbIE OTHOCATCS K
npasy M rocyaapctBy. @unocodus HecneqyeT TakHe oflecTBeHHbIE ABJICHHA, KaK
NpaBo M rocyAapcTBO, HE AN TOro, YTOGHI MOAMEHATH Crel[HalbHBIE HayKd 00
9THX SBJIeHHMAX, a C TeM, 4ToOBl, OMUpasch Ha [aHHbIE H BBIBOABI HAyKH,
ONpEJIENUTh MECTO FOCYAAPCTBEHHO-NPABOBOI HAJICTPONKH B Pa3BHTHH o0IiecTsa
B nemoM. Takum o6pasoM, ouiocopus CIOyXHT TeopeTHdeckoil Oaszod H
METOJIOJIOTHYECKHM OPHEHTHPOM MUl  BCeX IOpPHAMYECKHX M B LEJIOM
001LIECTBEHHEBIX HaYK.

BoT noyeMy OCMEIC/IEHHE SABJIEHHI NPaBOBOi #H3HH ¢ (hHocodcKoil TOUKH
3peHHs  ABNAeTCAd HeoOXOAMMOH MpEeANoCBUIKOH TBOPYECKOro  pasBUTHA
IOpUAMYECKOl HayKd, JalbHeHILIero COBEpIIEHCTBOBAHHA JEHCTBYIOLIEro
3aKOHOMATENBCTBA, YKpeIIeHHs 3aKkOHHOCTH. Ha  ocHOBe  JOCTHIKEHHH
¢unocodckoil MHPOBO33peHYECKOH HayKH MOTYT OBITE BCKPBITEI CYIIHOCTD ITpaBa
H roCyAapcTBa, onpeAeeHHEIC 3aKOHOMEPHOCTH HX TpaHCOpMalLliH, MEXaHH3Ma
GYHKUHOHHPOBaHKsA, (GOPMEBI peryiHpyollero BosfeiicTBus Ha 0OlLIECTBEHHBIE
otHowreHusa. Ha 6a3e dunocodpuu paspabareiBaloTcsi OCHOBHBIE KaTErOpHH
IOpMIHYECKHX HayK.'

['eHe3ucC, CYLIHOCTh, ()YHKIHOHANBEHOE Ha3HaueHHe MpaBa W rocynapcrsa
ABJIIOTCA  OOBEKTOM MPHCTAJIBHOTO BHHMMAHHS COBPEMEHHOH COLMOJIOTHH.
Conuonorus - Hayka o6 ofwecrBe kak LENOCTHOH cHcTeMe M 00 OTAENBHBIX
COLIMANBHEIX MHCTUTYTaX, Npoleccax H rpynmnax, pacCMaTpPHBaEMBIX B HX CBA3H C
oflecTBEHHBIM LIENBIM, - He MoxeT o0olHTH Takue BakKHeHIIHe 3NeMEeHTSI
COLIMYMa, KaK NpaBo H rocylapcTBO. B deM ke ee OTIIHYHME OT TEOPHH IpaBa H
rocypapctea? B creneHn o6oOuieHHA sBIeHHMH M Hay4HBIX TOHATHH H
ONpefe/ieHHH, B YPOBHE KOHKpeTH3alyd MO3HAHMS, B Pa3siHiUH HMOAXOZOB K

M3Y4YeHHIO 1IpaBa M rocylmapctBa. IIpaBo M rocynapcTBo, HECOMHEHHO,

'YyepaaHues A.0. Teopun rocyaapcTea v nipasa; YuebHUK ann sy308. - M.: H0paiiT-M, 2001, C. 233
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001eCTBOBEAMECKHE KATETOPHH, HO, BBIAENASA COLMAIBHYIO OCHOBY rocyapcTBa,
COHHAIBHYIO LEHHOCTE IpaBa, COLHMOJIOTHYECKHE HX CTOPOHBI, COILHOJIOTHA
OCTaBJIIET B CTOPOHE IOPHUAMYECKHE acleKThl MpobieMbl, HApHMEP TaKHe, Kak
TIpaBoOBble (JOPMBI OpraHW3alii rocyAapCTBEHHOH BJIACTH WIH IIPaBOBBIC METOJB
peryjiHpoBaHHs oO1eCTBEHHBIX OTHOIEHHH H T.J.

AHanoruyHeM 06pa3oM CKIaABIBAETCsi OTHOLIEHKHE MEXIY TEOpHEH IIpaBa U
rocyapcTBa M TNOJUTONIOTHEH, BHAAIIEH CBOIO INIaBHYO 3aJayy B HM3yUeHHH
TOMMTHKH, MOJIHTHYECKUX TPOLIECCOB, MONIWTHYECKHX NTapTHH, IBHIKEHUH, CHCTEM.
IlonuTHKa TecHO BIIETEHa B XKU3HB IpaBa M rocyaapcTBa, OJHAKO IOJHTHYECKasA
BIACTh pealusyercs M B IONHTHYECKMX CHCTeMaxX, M B Jpyrux ¢opmax
MOJIUTHYECKHX OTHOILIEHHH.

Takas o6sacte o0OlIeCTBEHHOrO 3HAaHMA, KaKk HCTOpPHA, HCCnenyer
pasNiHYHble THIIBI LIMBUIH3ALIKI, STaNkbl pa3sBHTHA MpaXKAaHCKOTO OOIIECTBa, CMEHY
OOHOH COLUMATBHO-2KOHOMHUYECKON (QopMalMHd [Opyroil, H3ydaer KOHKPETHEBIE
GOpMBL B ONBIT TOCYJAPCTBEHHOH JXM3HM KOHKPETHBIX HapoJOB B KOHKpPETHOE
BpeMs, OTAEBHBIE MpaBoBble namaTHHKH. Ho ucropus He nenaeTr obobaroliyx
BEIBOJIOB, He HIUET 3aKOHOMEPHOCTeH. DTHM OHa K OT/IHYaeTCs OT TEOPHH IpaBa H
rocyaapcTaa.

ITonuTHyeckasa aKOHOMHKA, KaK U 3KOHOMHMYECKas HaykKa B LIEJIOM, H3y4aeT
SKOHOMHYECKHe OTHOLUeHHMs JIoAei, OTHOILUeHMsA IpOM3BOACTBA, 0OMeHa,
pacnpeneneHus. [Ipv 3ToM oHa He MOXXET He KacaThCs POJIM rocyiapcrsa U Mpasa.

IocymapcTBO M MpaBo H3YYAIOTCS OTHIOAB He OJHOH HayKoM, a LeNsIM
KOMIUIEKCOM OOIIECTBEHHBIX HAYK. 3Ta MBIC]Ib MOXXET OBITH MPONIIIOCTPHPOBaHA
Ha rpuMepe NnpobieMBbl CYIIHOCTH I'OCYapCTBa - CIOXKHOIO M IPOTHBOPEUHUBOIO
sABNeHHA. PasHOCTOPOHHIOI JeSATENBHOCTH €ro MHOFOYUCIEHHBIX OpraHoB H
YYpeKACHHH MOXKHO BHIAETH B ITOJIMTHYECKOH, XO3sSHCTBEHHOH, KYyNbTYpPHOI
KH3HH 0oOIecTBa, B MEXIYHapOAHBIX OTHOLIEHHUAX. [oCyAapcTBO 3aHHUMaeTcs
yHnpaBleHHEM - 3T0 cdepa yNpaBieHYeCKOH HayKd; OHO CBfA3aHO C MHPOM
X034MCTBa - 3TO [0 3KOHOMHKH; rocyJapcTBO NMPOBOJAMT IOJHTHYECKHH Kypc,

COTPYAHHYAET C TMapTHAMH - 3TO NOJHTOJNOTHA;, TOCYAapCTBO Tpeﬁye'r





O

20

COIIMOJIOTHYECKOTO OCMBIC/IEHHsI - 3TO colHoiordsa. UToOBl NOHATE NPaBoO H
rocyiapcTBo, HeoOXoAUMO BBIATH 3a MX Ipelenbl, BCKPBITH KYNbTYPHBIE,
COLIMANIbHbIE, MOJNHTHYECKHE, OKOHOMHYECKHME M HHble IPH4YHHEBI, KOTOpHIE
OMNpelensioT HX HasHaueHue, QYHKIUH H pofib B o61ecTBe.

MTak, Teopus rocyiapcTBa M IpaBa, HaXOAACh B CHCTEME I'yMaHHTAapHBIX
HayK, TECHO B3aUMoJelicTBYeT ¢ (unocodueii, coluonoryes, MoaUTONOrHeH 1 T.1.

CnoXH0CTh, MHOTOrPaHHOCTb, JUHAMM3M rOCyAapCTBa H NMpaBa MPHBOJAT K
TOMY, YTO OTAENEHEIE UX CTOPOHEI, ACMEKTHl H3Y4YalOTCS MHOTUMH OPHAHIECKIMH
HaykaMH. A mo6as Hayka o6ssaTenpHO BKIIIOYaeT B cebs MMO3HABATENLHYIO
HEATENBHOCTh JIoflel, ¥ uYeM NpOAYKTHBHEE pe3yNbTaThl HCCIENoBaTENbCKOMU
paboTbl, TeM GoJblle SHAHHH HAKATUTHBAET HayKa.

CucreMy IOpHANYECKHX AHCHHAIUIMH MOXKHO NMOAPAsIENHTh Ha ClAEeXYIOLIHE
TpyTsL:

1) HeTopuKo-TeopeTHYecKie HaykH (TeopHs rocylapeTBa M paBa, HCTOPHUS
rocyJapcTBa M Mpaba, HCTOPHs MOJIMTHYECKUX Y NIPABOBLIX YYEHHI);

2) orpacneBple HaykH (KOHCTUTYLIMOHHOE IpaBo, TpaxcJaHCKOe TMpago,
TPYLOBOE NpaBo, afMHHHCTPATHBHOE IPaBO, YTOJOBHOE MpaBo, 3KOJNOrMYECKoe
IpaBo, YTOJOBHO-TIpoNecCyalbHOE NPaBo, MPaXAaHCKOE MpOoLIeCCyalbHOe NPaBo H
p-);

3) npuknaaHble HaykH (KPUMHHATHCTHKA, CyldeOHas CTaTHCTHKa, cyaebHas
MeAMLHHA U Tp.); 0coboe MecTo 3aHMMaeT HayKa MEeXAYHapoJHOro npaga.

HcTopHKo-nIpaBoBEIe HayKH BIUIOTHYIO MPHMBIKAIOT K TEOPHH FOCYyJapcTBa
U IpaBa, NMpeACTaBIIOT ee cBoeobpasHoe orBerBieHne.. OHM TOXe H3YdaloT
rocyJapcTso W MpaBo B LEJOM, HCTOPUYECKOE pPa3BHUTHE IONHTHYECKOH H
NpaBoBO# MEICIH, HO KOHL{EHTPUPYIOT BHMMaHHE Ha (PaKTMYECKOH CTOpOHE, Ha
HCTOpHUYECKOM KOHKpeTHOCTH TrocyiapcTBa H Mpapa. JlocTosHueM mnpeamera
HCTOPHKO-TIPABOBBIX HAayK ABJSAETCA JHIIb TO, YTO OCTANOCH B MpouioM. IToatomy
TEOpPHA TOCYJapCTBa U IIpaBa HCIMOJIB3YyeT BBIBOABI M JOCTHXXEHHS HCTOPHYECKHX

HAyK, HCTOpHYECKHH MaTepuan Kak oOImopHbEle, ©OazoBrle. BMmecte ¢ TeM

'Anekcees C.C., NMpo6nembl Teopumn npasa. Kypc nekuwii 8 2-x 1.// C.C. Anekcees ~ Csepanosck, 1999. C. 34
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obocobneHHe HCTOPDHHMECKOTO0 Martepuana, ero yrayOneHHoe H3ydeHHe
HCTOPHYECKMMH HAYKaMH OCBOOOXIAIOT OT HEOOXONMMOCTH BOCIIPOH3BOAUTE €TI0
B TEOPHH rocyfapcTsa 4 Ipasa.

Camas Gonbliasg Tpymra - OTpacieBble IOPHAMYECKHE HayYKH, B KOTOPBIX
IIPOHCXOAAT Haubosee CyLIeCTBEHHEIE H3MEHeHUs. Tak, B HAllIH JHH 3HAYUTEIBHO
BO3pAcTaeT pojib PaKAAHCKOTO NpaBa H COOTBETCTBEHHO HAayKH IpaXXIaHCKOro
npasa. [ paxkaaHckuii kogekc Poccuiickoli @efepallii peryinpyer NoBCeAHEBHYIO
3KOHOMHMYECKYIO (MMYILECTBEHHYIO) XU3Hb M IpaxkaaH, H opraHuzauuid. B HeMm
mo6oii npenpHHUMaTEb, T060H rpakaaHUH MOXET HalTH OTBETH HAa BOIIPOCHI,
BO3HHKAIOIIHE B €r0 NOBCEAHEBHOM XHU3HH.

IMpeamertHas, comepxareibHasdt M IIOHATHHHAA B3aHMOCBA3b TEOPHH
rocyhapcTBa ¥ NpaBa C OTPAacfieBBIMH HaykaMH He BEI3bIBaeT comHeHuid. Ilo
OTHOIIEHHIO K HMM TEeOpHs rocyJapcrBa M Mpasa BBICTYnaeT kak ofobiaromas,
CHHTE3UpYIoLIas HayKa.

Bo-TepBEIX, OHA M3Y4Y4eT rocyapcTBO U MPaBO B LIENOM, BRIACHAET obuime
3aKOHOMEPHOCTH WX BO3HUKHOBEHHs, pa3sBUTHA H QyHkuUHOHMpoBaHHA. [IpeaMer
ke moboll oTpacneBoil HayKH 3afaH rpaHHLAMHU OIpeleNeHHsIX OOLIeCTBEHHBIX
OTHOIIIEHHI{, pAMKaMH COOTBETCTRYIOIIEH OTpaciH Mpasa.

Bo-BTOpBIX, TEOpHS rOCyJapcTBa H IpaBa MccieAyeT ofimue ANA BCex
OTpacieBblX HayK BOMpocH (Y4eHHE O IpaBOOTHOIIEHMSX, NMPaBOHApPYLICHHSX,
IOPMIHYECKOM OTBETCTBEHHOCTH, IPaBOIMMOHUMAaHHH H Ap.).

B-TpeThHX, OHa HIPaeT METOAONIOrHYECKYIO POk B IOpHCIpyAeHIUH. be3s ee
BEIBOJIOB, HAYYHBIX KaTeropHii oTpaciieBble Haykn o60HTHCE He MOTYTI .

3HaYNTeNbHO MEHBIIE TEOPHA TrocylapcTBa W IpaBa B3aMMOCBS3aHA C
NPUKJIAAHEIMH HayKaMH. DTo 0OYCIOBIEHO TeM, YTO NOCHeAHHE HE B MOJHOM
Mepe OTHOCATCA K OpHAWYECKHM HayKaM, TIOCKOJIbKY BKIIOYAlOT B CBOE
cojiepxaHHe HaHHBEIE eCTECTBEHHBIX, TEXHHUECKHMX M ApPYTHX Hayk. Hanpumep,
cyneGHas MeJHLMHA - MCIOJB30BaHHE MeJULHHCKOH Hayku B cyaebHoOH

AJeATCIIBHOCTH, 4 KPpHMHHAJIHCTHKA ONTHpPaEcTCAd Ha JOCTHIXKEHHA TEXHUIECKHX HAaYK.
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2.2 IIpoGnema H nepcneKTHBa Pa3BHTHA TEOPHH rocyaapcrsa H npasa,

KaK HAYKH X

Ha coBpeMeHHOM 93Tame TeopHs TocyJapcTBa M IpaBa IIPEICTAeT
KOMIUIEKCHOH Haykoi M y4eOHONH AHCLUIIWHOH, BKIOYatollell B cebsa HaydHbIe
npeaMeTbl, 3HAHMA M METOABI JAPYTrHX OOIIEeCTBEHHBIX, HCTOPUYECKUX H
IOPUAHYECKHX HayK, KoTopble Oojee KOHKpeTHBl, Oonee pa3sBUTHI H Oonee
IUHaMHYHBL. Teopusi rocyfapcTBa M IpaBa MCIOJB3YeT MOHATHUSA, KaTErOpHH H
TEPMHUHBI MHOTHX JAPYIHX IOJIMTHKO-NPABOBBIX Hayk. [ToaToMy, 4TOOB HOMYyYHTH
HMIYJIBC CBOEMY pa3BHTHIO, TEOpHs TIOCYIapcTBa W IpaBa HYXNAaeTci B
ayTEeHTUYECKOM BHAEHHH O0BbEKTa H3yYeHHS U aKTHBHOM CO3JaHHH HOBOI'O fA3bIKa
Hay4YHOl TeopuH.

I'naBHRIA HW3IBSAH TeOpHM TrocylapcTBa M [MpaBa, MeIIAIOIMHA ee
UHTEHCHBHOMY CaMOPa3BUTHIO, 3aKJIIOYAaeTcs, B OTCYTCTBHH CIOCOOHOCTH HaykH
IIpe/ICKa3aTh pPe3yNbTAaThl H MOCJIEACTBUA pa3HOHANpPABICHHBIX 3SMITHPHYECKHX
0o0BeKTHBIX HEHCTBHII rocymapcTBa, BiacTH, oOllecTBa B LEJNOM B IPaBOBOH
cthepe. OTCYTCTBHE TEOPETHYECKH 00OOCHOBAHHBIX 3HAHHIT 0 BO3MOXHBIX OYIXyIINX
U3MEHEHHAX rocyZlapcTBa M [paBa CTABHT MOA COMHEHHe COOCTBEHHBI Hay4HBIi
CTaTyC TEOPHH rocylapcTBa M NpaBa Kak Hayku. HarnaaHoe qoka3aTensCcTBO TOMY
— OpTOAOKCANBHOE, HEKPUTHUeCKOe IpPUHATHE WHAeH pa3jelieHus BJacTeil.
HuTerpauua maHHoil npobieMaTUky B mpeAMETHOE IIOJIe TEOpUH rOCyJapcTBa U
mpaBa M IpaKkTHYeCKOE ee [IpHMEHEHHEe B YCIOBHAX HH3KOH npaBoBOil
OPHEHTHPOBAHHOCTH HNONHTHYECKHUX JIHAEPOB Haluel CTpaHb MPHBENH, Kak
M3BECTHO, K CHMTYallMH «NepeTArHBaHUA KaHaTta», ocTpoii Goprbe 3a Oonee
IIHpPOKHEA KPyT MONTHOMOUHIA.'

HecnocobHocTe Hayk#l K [POTHO3HOH JEATENBHOCTH — 9TO HPOJQIIKEHHE
Jpyroro ee cepbe3HOro U3bsAHA, Ha KOTOPHIH yxe oOpallanock BHUMaHHE BBILIE.

HeopueHTHpoBaHHOCTh Hallel HAyKM Ha BBI30BBI COUMANBHONH H IOPHAMYECKOMH

‘I'Ierpamm.\uuﬁ N.1. Teopua npasa v rocyAapcTsa B CBAIKM ¢ TEOpUel HpaBcTBeHHoCTU. T. 1.CM6.: Nurep, 1907.
C.89
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NPaKTUKKY He CIIOCOOCTBYET MOBHIIICHHIO €€ aBTOpUTEeTa U HayyHOTO BECa, YTO
CKa3bIBAaeTCi M Ha CT4aTyce TEeOpMM TOCYJapCcTBa K INpaBa Kak y4eOHoi
JUCITUIUINHEIL.

Hayka wu3yyaer wupeanbHele OOBEKTB, OHAa 3aHATa [OCTPOEHHEM
TEOpETHYECKHX MOJeNe, AaleKuXx OT PpeaIbHOCTH COBpPeMEHHBIX HpobieM.
KnaccuueckuM IpHMepoM SBIAETCS «MEXaHH3M IPaBOBOTO PEryJUpPOBaHHUA,
Teopus rocymapctBa u mnpaBa ofocobuna CBOM HaydHbBIE [PEAMETHl OT
[IPAKTHYECKOH IOPUAMYECKON JAEATENbHOCTH - B 3TOM €€ MeToAoJiorHyeckas
cnaGoCTh # NPUYHHA OTCYTCTBHA COBCTREHHBIX HAYYHEIX OCHOBAHHIL.'

Teopus rocyaapcTBa U mpaBa Kax yuebOHas AUCLMIIMHA OTIAMYaeTCAd OT
MUHBIX IOPUAHYECKHX OUCLUMIUIMH creayrowiuM. OCHOBHOE Ha3HayeHHE TEOpHH
rocyZjapcTsa W MpaBa 3aKJIOYaeTcsi, BO-TEPBBIX, B (JOPMHPOBAaHHH Yy CTYAEHTOB
CrocoBHOCTH K TeopeTHYeCKOMY aHaiu3y rocyAapCTBEHHO-TIPABOBBIX SBIICHHIA,
BO-BTOPBIX, B YMEHHH (OpPMYyIHpOBATh TOYHBIE OMNpeleNeHUs W NOHATHSA, B-
TPETbUX, B [PHBUTHH HaBBIKOB HCIIOJNE30BaHMA TIOCYHapCTBEHHO-TIPABOBEIX
KOHCTPYKLUHH H TeopeTHYecKkux Mopenel nua Gonee TOYHOH HMHTEPIpETaLMH H
0606menuii ¢pakToB 3 MHOIOrPaHHOTO MHpa rocyJapcTBa H IpaBa.

3HaHHUA, TONYYEHHBIE B pe3ylbTaTeé OCBOGHHUA TEOpPETHUKO-IIPAaBOBOMH
y4yeOHOH AHCLMUIUIMHBI, NO3BOJAIOT: a) aHATW3HPOBATh M IPOTHO3UPOBATh
IeATeNBHOCTh rocylapcTBa, TpaXkaaH M IOpHAMYECKHX JIML B IpaBoOBOH cdepe,
UCNONb3ysl YCBOEHHBIE TEOpPETHYECKHEe TOHATHA W MPHEMBl KHTEIUEKTYalbHOM
paboTel; §) cpaBHHBaTh pe3yNbTATHl CBOEr0 TEOPETHKO-NPABOBOIO aHaNK3a M
MIPOrHO3a ¢ MIeaNbHBIMH KOHCTPYKIIHAMH W KOHHENLUAMH, YCBOSHHBIMH B XOJIE
W3y4YeHHMs JAHCLHMIUIMHBI, B) BBUBIATE XapaKTep JAeiATENBHOCTH CYOBhEeKTOB
MOJIMTHYECKON M IPaBOBO# cHCTeM, 4TOOBI, HCXOHAA H3 TPOBEACHHOrO aHaJIH3a,
ONpEeNe)MTE HaNpaBJIeHHs COBEPLICHCTBOBAHHA  JEATENIBHOCTH  YKa3aHHbIX

CY6’BCKTOB O JOCTHXECHHUA HACAIBEHOTI0 COCTOAHHA.

'NbAnos H.A. KoHcynbTauuu No Teopuu rocyaapcTea v npaia. /f Cubupcruii KOpuanyecknia BectHuK. 1999. Ne 4.
.7
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Teopus rocymapcrea W NpaBa ABIAETCA MeTaMeTOROJOTHUecKoil yueGHoH
JUCLIHILIMHOMN, MOCKONBEKY paccMaTpHBaeT ()YHKLIHOHUPOBAHUE MOIMTHYECKOH M
npaBoBoii CTpykTyp ofOmectBa kak ©Obl H3BHE, MOABEpPras TEOPETHYECKOMY
OCMBICJIEHHIO TOJIEKO BHEIIHIOIO, AEATENsHYIO CTOPOHY MX (YHKLUMOHMPOBAHHA.
Hanpumep, B yueGHOM Kypce aHamH3UpyeTCA MOHATHE «MEXAHHM3M rOCyIapCcTBay,
PacKpBIBAIOTCA €ro COCTaBHbIE 3JieMeHThl 0e3 MCTOPHYECKOTOo HCCIeX0BaHUA
npegMeTa, 0Oe3 HM3y4YeHHMs HOPMAaTHBHO-TIPAaBOBBIX OCHOBaHHH MeXaHH3Ma
rocyaapctea, 6e3 ocMbICleHHs KpHTepHeB 3()()eKTHBHOCTH 3TOT0 MEXaHH3Ma H
mp.

TakuM ofpa3oM, HaudHMHAKOIIEr0 TeOopeTHKa TrocyjapcTsa M Ipaea,
H3Y4alOIIero OJHOMMEHHYI0 IHUCLHUIUIMHY, JOIDKHBI WHTEPECOBaTh HE TONBKO
JIILIB MTOHATHS, CTPYKTYPHI, IPUHLIMIIE] OpraHH3allH MEXaHU3Ma rocyapcTsa, Ho
W €ro B3aWMOJAEHCTBHE €O BCEMH MOJMTHYECKHMH, COLHANBHBIMH, H.T.A.
CTPYKTYpPaMH.

TlepcrieKTUBEBI TEOPHH rOCYZApCTBA M IIpaBa.

B coBpeMeHHOI 0TeuecTBEHHOH TEOPHH rocyapcTBa M NpaBa Habmonaercs
OTKa3 OT CTapeiX (MapKCHCTCKO-IEHWHCKHX) JOrMaroB, XapaKTEpHU3YIOLIHX
rocyZIapcTBO U NPaBO Kak KJiaccoBble ABNeHHUsA. Mx cyIIHOCTh y)Ke He CBA3BIBACTCH
C KJIacCOBOH BoJle#i, NMpaBO HMHTEpPHpEeTHPYETCSd HE TONBKO KaK CHCTEMa HOPM,
YCTaHOBJIEHHBIX FOCYAapCTBOM.

C MeTomojorHyecKoH TOYKH 3peHHs cieAyeT YKa3aTh Ha HECKOJBKO
NpYMHUMIHATIBHEIX coobpaxkeHuil. ['nmaBHas 3ajaua TeopHH rocyjaapcTsa H Ipasa,
HECMOTPS Ha BCe MJAEOJIOTHYECKHE H COLHANBHEIE KaTaKIM3Mbl, HMEBLUHE MECTO B
nocjegHee  JeCATHIETHE, OCTaeTcs  HEH3MEHHOH: 5To  3(ddeKkTHBHOE
(bYHKIITHOHHPOBAHHE MOJHTHKO-IIPABOBOI clcTeMbl 0bLecTBa, JOCTHraeMoe yepes
oObsACHEHHEe TeHOEHIMH M CYIIHOCTH TrocyAapcTBa M IIpaBa, 4depe3 aHalii3 H
KPHTHKY CYIIECTBYIOILMX MOJUTOJOTHYECKHX H HOPHAUYECKHX KOHCTPYKLHH,
pequieKCHI0O W [pOrHO3MpPOBAaHME IPAaBOBOrO pa3BUTUSA. BMecte ¢ TeM
COBpeMeHHas TeOpHA rocyaapcrba M 1paBa Bce yaille aHaJU3upyeT npobieMmsl, 1o

cBOeil mNpHpome sBiAoIMecs GHIOCOPCKAMH, 4YTO, KOHEYHO, HE CBA3aHO C
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MHKoprniopauueil ¢unocodckux npobneMm B HCCIENOBAaTEIBCKOE [10I€ TEOPHH, a
obBACHSEeTCS YCUNIEHHMEM BHHUMaHHA YYeHBIX K pa3paboTke TeOpeTHYEeCKHX
OCHOBaHHif TEOpHH rocyJapcTBa M Ipasa.’

CyTh TeopuH rocyAapcTBa M NpaBa He MOXXET BHIpAXaThCs B AECNYKTHBHO
COOTHOCSIUUXCS APYr ¢ APYrOM 3aKOHOMEpHOCTAX WK 06o0menuax. ITonobuas
cHcTeMa B OOINECTBEHHBIX Haykax BooOlle He MOXET OBITH CO3[aHa, XOTA
MOMBITKH TpeANpHHUMannch.” TeopHs TocylapcTBa H TpaBa HE MOXET TaKKke
BHIETh CBOE HA3HAYeHHE TONBbKO B OOBACHEHMH, HHTEpIpeTailH, abGCTpaKTHOM
06001IeHHH MHpa MOJIUTHUKO-TIPABOBBIX ABJIEHHUH, MOCKOJBKY 3TO MAajio YTO AaeT
JUIST TIOHMMAaHMS TIPHPOABI KOHKPETHBIX MONHMTHYECKHX H TpaBOBHIX (PaKToB.
Hanpumep, NpUYMHEL CO3AaHHS KOHKPETHOH MNONMTHYECKOH CHCTeMEI B 3aupe
MOTYT OBITh HE CBA3aHBI C OOIMMH MOJNOKEHUAMH TEOPHH MONHTHYECKHX CHCTEM.
Orcioga BBIBOA, 4TO 0000IeHHAs He ABIAIOTCSA TI71aBHBIM HalpaBJIEHHEM
JNEeATENbHOCTH TEOPHH TOCyJapcTBa M mpaBa. B CErofHAINHMX YCIOBHAX
CONMaNBHOTO pa3BUTHA, KOrija Ha NEpBBEIH MJaH BBIXOAUT OTHAENBHO B3sdATas
cBoOOAHAaA THYHOCTh, YBACUEHHE HayKH a0CTpaKkTHBIM yPOBHEM HCClIeOBaHHA HE
BBITTIAUT aKTYalbHBIM.

IToaroMy ogmHoM H3 INaBHBIX 3ajay JUIS TEOPUH ToCylapcTBa M IpaBa
CTAaHOBUTCA pa3paboTka KOHIENUWH IAs aHalH3a TOTO, HANPUMEp, YTO TaKoe
rocyfgapcTBeHHasd JeATeJbHOCTh HHAHWBUIOB, YEM OHH PYKOBOJCTBYHOTCA B CBOHX
JeHCTBHAX, YTO TAKOe IOBEJCHHE HeNOBEKa, peaH3yIolIero rocyJapCTBEHHYHO
BIACTh W IIpaBO, 4eM OmnpejendeTcd #A3BIK paBa M KaKOBO €ro BIMAHHME Ha
¢bopMUpOBaHHE NpPaBOBOH pealbHOCTH, NPABOBOH HesTeNbHOCTH, INPaBOBOi
KyNbTypBl JMYHOCTH U T. HA. I'epMeHeBTHUecKHil XapaKkTep YKasaHHBIX 33Ja4
OYEBHAEH, KaK OYEeBMJHO Y TO, YTO NOJOOHBIE BOMPOCHl JO/DKHBI OBITH

HHKOPIIOPHPOBAHBI B CTPYKTYPY HaYKH TEOPHH FocyJapcTBa H mpasa.’

:Teopun rocypapctea u npasa: Kypc nekumia. / Mog pea. H.W. Maty3oea v A.B. Manbko. Usg. 2-e. M., 2000.C.112
Teopua rocyAapcTea v npasa; YuebHUK ann Byaos. / Nog pea. B.M. Kopeabckoro v B.A. Iepesancsa. M.: HayKa,

2000.C.132

: XponaHiok B.H. Teopua rocyaapcrsa v npaBa: YuebHuK. 2-e wag, nepep. u gon. M.: CratyT, 2004. C.334
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WTak, noBefeHHe YeoBeKa «IMPaBOBOro», «OrocyHapCTBIEHHOIo» JODKHO
CTATh BAXHBIM HaMpaBlieHWEM TeopeTHYeCKOi HayKH O rocyJapCTBe H IpaBe.
ITocnenHeil B CHITy TOro, YTO OHa HeM30eXHO JO/DKHA yTPaTHTB CBOE 3HAUEHHE
KaK TOJHTHYECKas W NpaBoBasd NOKTPHHA, MpeXAE BCETo, HaANEKHT yUHUTHIBATH
TO, KAK YYaCTHHMKH IOJUTHKO-NIPaBOBOH NEATENIBHOCTH OCO3HAIOT, MOHHMAIOT H
HaMpaBJIAIOT CBOKO AesATeNbHOCTh B cepe rocyJapcTBa M Npapa, YTO BIMAET HA HX
BEIGOpD MpPABOBOTO HJIM MOJMTHYECKOTO aKTa, KaKoBa pojib CyOBEKTHBHBIX H
CHMBONHYECKHX (JEHOMEHOB B TNpPaBOBOH M momuTH4eckod cdepax. Ceiyac
TpeBGyeTcs He AMoNOreTHKa COLHANBHBIX 3aKOHOB, a O0bACHEHHE KOHKPETHBIX
06CTOATENBCTB, KOHKPETHBIX BIIACTHEIX pewieHuil, pednekcus MONUTHKO-
[PaBOBOTO JABHXEHHA. [Ioka 3TO ocTaeTcs 3a NpelenaMH BHUMaHHs HOCHTENeH
TEOPETU4ECKOro 3HaHHS.

Teopus rocysapcTea H MpaBa Kak Hayka, IOCTENEHHO OCBOOOXAAroLIascs
OT JOrMaToB MpPONIIOro M YTpauMBalollas IOJNHTHYECKYI0 aHTaXXHPOBAHHOCTB,
noctenedHo Oyner npHobperaTh 4epThl, NPHBHOCHMbIE HOBBIMH COLMABHBIMH
npoLeccamH.

Bo-nepBeIX, TeopHs TOCYAApcTBa M TNpaBa BCIEACTBHE IJOOANBHBIX
MMPOBBIX TPOLIECCOB, CBA3aHHBIX € COLHANBHOH HHTErpauded, NMpo3pavHOCTBIO
TPaHMIl, pa3BepThIBAHUEM HOBBIX CHCTEM CBS3H, KOMMYHMKalHH, pHoOpeTeHHEM
Gonblieif OTKPBITOCTH, JOMKHA CTaTh OoNee NMHAMHYHOMN, IUTIOPATHCTHYECKOH
HayKo#i, OCYLIECTBIAIOWIEH aKTHBHYIO pedIeKCHIO JTHYHOCTHOH, ofLIecTBeHHOH,
rocynapCTBEHHO-IIPABOBOH NEATEIbHOCTH.

Bo-BTOpHIX, MOJA BO3ZENCTBHEM MPOLECCOB Iiobanusauuu (OPMHUpPYIOTCS
HOBEIE  CTPYKTYpbl  COLMANBHOM  HHTErpald —  HAArocyJapCTBEHHEIE
MONIMTHYECKNE CTPYKTYpHI, oOnajalolue BceMH aTpUOyTaMM TNOJHTHYECKOH
BJIACTH; CO3MAIOTCH HOBBIE HOPMBI M IMIpaBHia, 1A KOTOPBIX XapaKTepHBI
YHHBEpPCANBHOCTb, AETPAIHIIMOHAIN3M M BBICOKasi TOYHOCTE PEryJIHPOBAHHUA.

B-TpeTbux, BN TEOpHH rocyjapcTBa H MpaBa 3ajlorOM ee AHHaMHYHOTO
PasBUTHA JOJDKEH CTaTh WMIEPaTHB KPHUTHKH, OTKPBITOCTH H pedieKkcHu

coOCTBEHHOH MO3HITHU.
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MoxHO cAenarb BBIBOJ, YTO MOCTOSHHAs YrmyOsiowascss WHTEpNpeTauus
rocynapcTBEHHO-TIPAaBOBOH peanbHOCTH, MHoroo6pasue NIOJIXO0J0B,
PEKOHCTPYKLUMI C OQHOBPEMEHHBIM NPH3HAHHEMHENOCTHXHUMOCTH abCOMOTHOH
MCTHHBI ABATCS NOCTOSHHBIM CTHMYJIOM K Pa3sBHTHIO M oOOralleHHIO NnpeaMeTa
TEOpPUM TOCYJApCcTBA M MpaBa, 4YTO, B KOHEYHOM cYeTe, NPMAACT 3TOH Hayke
60oNBIITYI0 00bEKTHBHOCTS.

3axﬁ@énne

ITpoGneMBl BO3HMKHOBEHH, IPHPOAB], CYIIHOCTH FOCYAApCTBa M NpaBa, HX
QyHKIMOHHpOBaHHs, PO M 3HA4YeHHs B JKH3HH OOLIECTBa, roCyNapCTBEHHO-
IpaBOBOH HAefCTBUTENBHOCTH M TEHACHUMH ee DPa3sBHTHA, MOJHUTHKO-NIPaBOBBIX
TPOLIECCOB M MX OTPAXEHHH B CO3HAHHH JIIOJEH OTHOCATCH K HHCIY CIOKHEHIIHX
# KJIIOYEBBIX.

TeopeTHyeckoe OCMBICIIEHHE STHX MpobieM — 06beKTHBHAA 10TPeGHOCTE H
HeoOXOJHMMOE YCNIOBME HAy4HOTO YIpaBA€HHA OOLIECTBEHHBIMH MpOLECCaMH.
CaMa >KHM3HBR BBIJBHHYJIA TEOPHIO TrocyJapcTBa M TNpaBa B  HHCIO
¢yHaaMeHTansHBIX Hayk. HblHe Ha mepBBIi [U1aH BHILLIA €€ IYMaHHCTHYECKad H
KyJAETYPHO-TBOpYECKAass MHCCHs, KoTopasd spdYe BCEro mposABiseTcd B
YIOBIETBOPEHHH LYXOBHBIX 3arpocos Jnofeil, B obecneueHHH npaB u cBobon
yejioBeka u rpa)x,uaHuHa.'

B mHame Bpems TeOpUs [rocydapcTBa M IpaBa CcTaHOBHTCA Golee
NEMOKPAaTH4HOM, 4YeM B HpOLUIble TOABI, OTKPHITOH IJIA BOCHPHATHA H
KJIAaCCH4eCKOro Hacnegus [poLuioro, H HOBeHIINX UJeil, He3aBUCHMO OT TOr'o, Kak
U riae onu nosBuiaHck. OHa ypenser Bce Gonblliee BHMMaHHE MaTepHANBHBIM H
OyXOBHBIM TNOTPeOHOCTAM 4YeloBeKa, €ero JOCTOMHCTBY, IIpaBOBOMY WM
MOIMTHYECKOMY MHPOBO33peHH IO, IpaBaM H cBobofam yenoBexa U rpaxxaanuna. C
BOCTIDMATHEM HAEH MpPaBOBOro TOCYHapcTBa 3HAYMTENBHO oboraTHioch
IryMaHHCTHYeCKOoe COAEepaHHe COBpEMEHHOTO YYEeHHsA O rOCyapcTBe H NpaBe.,

JIioGas Teopus, TO ecTh CHCTeMa Miell, MOHATHH, cyxpaeHull, npuobperaer

CTaTyC HayKd, KOTAa MoAHHUMAaeTcA N0 BeIpaboTKH 000OLMEHHBIX H JOCTOBEPHBIX

lqepp.aHLIEB A.®, Teopun rocyaapcrea v npasa: YueGHuk. M.: 10paiir, 2003, C. 154
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OoOBEKTHBHEIX 3HaHHMH 00  oONpeAeneHHBIX [polieccaXx U ABJIEHHAX
NefCTBUTENBHOCTH, INpemiaraer CHCTeMy cHoco6oB, NMPUEMOB - MEXaHH3M
MCIONIBE30BaHHA 3THX 3HAHUH B 001LleCTBEHHOH [IPaKTHKE.

Hayka Britouaer B cebs TBOPYECKYIO AEATENBHOCTD YYEHBIX MO MOYYEHHIO
HCTHHHBIX 3HAaHUil, a TakKe BCK} CyMMY HalH4YHBIX 3HAHUH Kak pe3yJbTaT
HAyYHOro NpoH3BoACTBAa. B oTnHuHe 0T ApYrHX BMIOB JEATENBHOCTH HayKa
ofecneuyndBaeT INpUpalleHHe 3HAHWH, OTKpBIBAET HOBHIE TOPHU3OHTHI B
COOTBETCTBYIOIIEH cdepe H TeM caMBIM CTHMYJIHpyeT JoDyio JApyryio

ACATCIIBHOCTE.
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SAK/IIOYEHHE

Tlocne paccMOTpeHHs MOHATHUS, OCOOEHHOCTEH mnpeaAMeTa H CTPYKTYPY
HAYKH TEOpHH TrOCylapcTBa W IpaBa, (PyHKUMH, ONpPENEIHB MECTO TEOPHH
rocyapcTba M NpaBa B cHcTeMe OOIIeCTBEHHBIX H IOPHAWYECKHX HayK, a TaKke
paccmoTpeB [IpoGieMa U repcriekTHBa pa3sBHUTHA TEOPHM [OCYyJapcTBa M TIpasa,
KaK HayKH, MOXXHO CHeNaTh CleAylolHe BEIBOBIL:

1.  Tlox TeopHeii rocynapcTsa U npaBa kak HayKoH MOHHMAIOT:

B mmpoxoM cMeiciie 3TO (opMa HayyHOTO 3HAHMsA, JAMOIAs LIENTOCTHOE
MPEICTAaBJIEHHE O 3aKOHOMEPHOCTAX M CYIIECTBEHHBIX CBA3AX TOCyNapcTBa MU
npaea.

B y3K0oM CMBICTIE «TEOpHSA IOCYJapcTBa H HpaBa» — 3TO CHCTEMa OCHOBHBIX
HJieii, 3aKOHOB, NIOHATHH B 00J1aCTH rocyapcTsa U Npaga.

2. IlpeaMeT TeopuH rocyzapcTBa M TpaBa IpeacTaBiseT cofoff
o6beKTHBHBIE CBOMCTBA TrOCYAapcTBa M 1paBa, OCHOBHblE H  obinHe
3aKOHOMEPHOCTH BO3HUKHOBEHHs,  Pa3BHTHA  H (GbYHKLIMOHUPOBaHUA
roCyJapCTBEHHBIX M IPABOBBIX SBIEHHIA.

IpeameT TEOpHH rocyaapcTsa W npasa BKIIOYaeT B cebs 0co6GeHHOCTH:

— BOSHHUKHOBEHHs, Pa3BUTHA M (YHKIMOHHPOBaHHA TIOCYJApCTBa H
npasa;

- pa3BUTHS NIPAaBOCO3HAHKA U IIPABOBOH KYJIETYPHI;

- cobnroAeHNs PUHLUIIOB IEMOKPaTHH, 3aKOHHOCTH U NPaBONOPAAKa,;

- HCIONB30BaHUs, IPHMEHEHHsA, COONIONEHHS H MCIOJIHEHHA HOPM
npaBa, a TaKXKe OCHOBHBIX IOCYAapCTBEHHO-TIPaBOBBIX TOHATHH, 0OUMX AN BCeX
IOPUAHYECKHX HAYK B LIEJIOM.

3. Teopusa rocymapcTBa W mpaBa COCTOMT M3 JAByX OJIOKOB: TeopuH
rocylapcTsa ¥ TEOPHH [1paBa.

4.  @yHKUWH TEOpHH FOCYAApCTBa U MpaBa - 3TO OCHOBHLIE HaMpaBieHUA
€€ TEOPEeTHYECKOro M MPaKTH4ECKOro Ha3Ha4yeHHA, BHITIONHAeMBbIe B 0OILECTBE C

LENBID €€ NPOrpecCHBHOIC npeob’paaosannﬂ.





J.-""'.

=

31

BRIZENAIOT  OHTOJIOTMYECKYIO0,  3BpPHCTHYECKyI0  (I103HABaTENbHYIO),
[IPOrHOCTHYECKYIO, METOMONIOTHYECKYI0, IIOJHTHYECKY0, HIEOJIOrHYECKYIo,
Hay4HO-TIPHKIAAHYI0 H BOCIIMTATENbHYIO (PYHKLHH TEOPHH rocyapcTBa M Ipasa.

5. Teoputo rocygapcTBa M mpaBa MOXHO OXapaKTEpPH30BaTh KaK HayKy
06IecTBEHHYI0, MOJHTHYECKYI0, 000011aI0IIyI0, HCXOAHYIO, (GYyHAaMEHTAIBHYIO
H MeToA0JIorn4eckyto. Jjisi Hee XxapakTepHO 4YTO OHa:

Bo nepBEIX, H3y4aeT rocyAapCTBEHHO-TIPABOBEIE ABNEHHA B abCTpaKTHO-
0000I11IEHHOM INaHe;

Bo BTOpPEIX, IpHIAET BaXHOE 3HauYeHHe (GopMyIHPOBaHHIO OTIPABHBIX,
OCHOBOITOJIOTAIOLINX TMOHATHI, KaTeropui, NpHHLUMIIOB, OOLIMX JHNs BCeX
IOPHANYECKHX HayK.

6.  OcwmbicneHHe KIIOYEBBIX NMpoOieM Teopud rocyfapcTsa W IpaBa —
o0beKkTHBHAas MNOTPeOHOCTE W HeoOXOHHMOE YCJIOBHE Hay4HOro YIpaBJIeHHS
ofiecTBeHHEIMH TpolleccaMd. B Hallle Bpemsi Teopus rocyjapcTtBa H IIpaBa
CTaHOBHTCA GoJiee AeMOKpaTH4HO#H, YeM B IPOLUILIE IOJbl, OTKPHITOH ANs
BOCIIPHATHA M KJIACCHYECKOTO Hacne[us MpoLIIOro, W HOBEHIIMX HIeH,
HE3aBHCHMO OT TOIO, Kak M rje oHH mnosasuauck. OHa ygensder Bce Oonbluee
BHUMaHHE MAaTE€pPHANbHBIM M OYXOBHBIM NOTpeOHOCTAM  4YeloBeKa, €ro
JOCTOMHCTBY, MNpPaBOBOMY H IIONMTUYECKOMY MHPOBO33PEHHIO, MpaBaM H

cBobozaM HesioBeKa U rpakJlaHuHa,
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BBE/JIEHUE

Jlannasa TemMa SABIIETCA AKTyalbHOH, HOCKOJNBKY TEOpHA rOCyfapcTBa M
npaBa u3y4aeT He Kakue-u0o OTAeNbHbIe 0011eCTBEHHBIE ABIeHHS, OTHOCALIMECS
K OTAENBHBIM CTOPOHAM rOCYNapcTBa M NpaBa, a UMEHHO BCIO CHCTEMY O3THX
3aKOHOB, B3ITEIX B KOMILIEKCE ¥ B CaMOM 00111eM, aCTpakTHOM BHJE.

OcHOBa HAayKH TEOpHHM 'OCYAAapCTBa W mpaBa - oOlHe 3aKOHOMEPHOCTH
BO3HMKHOBEHMS, pa3BUTHUA W (YHKUHOHMPOBaHHA rocyjapcTtsa M TmipaBa. B
CTPYKTYpPY TEOPHH rOCYAApCTBA U MpaBa BXOJAT Takue o6iue 3aKOHOMEPHOCTH,
KaK BO3SHHKHOBEHHME H CTAHOBJIEHHE IOCYIapCcTBa U MIpaBa Ha ONpeNeIeHHOM JTamne
pasBUTHA oOmecTsa (Ha ypoBHE €ro MaTepHaNsHOrO, a BMECTE C TeM -
COLIHANIBHOTO H HHOIO pAacCloeHHsd), 00YCIOBAEHHOCTh XapakTepa H YPOBHS
Pa3sBHTHS rOCYJApcTBa M IpaBa XapaKTepoM M YPOBHEM pPa3BUTHS 3KOHOMHMKH U
of1iecTsa, U ApyTHE.

Takum 06pa3oM, OCHOBa TEOpHM TrOCYHApCTBA M IIpaBa 3TO OCHOBHEIE
MOHATHA, KATErOpMH, KOTOpele 06pa3yloT CTPYKTypy Kypca. B pasnmuuHBIX
y4eOHRIX NOCOOMAX COOTHOLUeHME CHCTeMB! MMOHATHH W CTPYKTypa Kypca B
OCHOBHOM fIBJIIETCH YCTOABIIEHCS, €CTh, OZHAKO M Pa3THYHA.

Teopus rocynapcrsa u npasa - 370 (yHAaMeHTalbHas Hayka KO BCeM
IOPHIHYECKHM HayKaM, OTCIOAa OTPOMHOE 3HaYeHHe €€ KaTeropuil H MOHATHI Ui
OTPAC/I€BBIX OPHAHYECKHX MJMUCIMIIIMH. bei: HMX YCBOGHHA HEBO3MOXKHO
pasobpaTbcs B O0Jiee KOHKPETH3HPOBAHHBIX, SMITHPHYHBIX 3HAHUAX O TOCYAapcTBe
H TIIpaBe HCIIOAb3yeMBIX OCHOBHBIMH MOpHAHYecKHMH Haykamu. Hayunoe
HCCNIeOBaHHe B TEOPHUH rOCYHApCTBa M NpasBa BeAETCS He 0 OTAENLHO B3ATOH
CIpaHe M He 3a KaKylo-TO OJJHy HCTOPHYECKYIO 3IIOXY, 4 C OpHEHTanuell Ha
Hanbonee pa3BUThIE B HACTOALIMH MOMEHT GOPMEI MPaB K rocyAapCTBEHHOCTH.

O0beKkT HCcleIOBaHHA - TEOpHA TOCYJAapCTBA H INpaBa Kak BBOJHAA,
abcTpakTHas M METOJONOTHYECKAS HayKa

IIpeaMer ucciefoBaHHA - cHCTeMa OOIMX MPHHIMIOB M CAELHAIBHBIX

3HAHHMH 110 TEOPHMH rOCYapCTBa U MpaBa B CHCTEME IOPUIUYECKHX HayK.,
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Iean HecaenoBaHHs - H3ydeHMe TEOPHH TOCyAapcTBa H IpaBa Kak
byHIaMeHTaNLHO! IOPUAHYECKOi HAYKH.

[TocTaBneHHas Lenb AUKTYET CIEAYIOIIHE 3aJa4u:

- IaTh onpeseleHHe TEOPHUH roCyJAapCTBa U NpaBa Kak HayKH;

- PacKpBITh IIpeAMET H CIPYKTYpPY TEOpHHM rocylapcTBa H MpaBa Kak

= paccMOTpeTh H (hYHKIHMH TEOpHH rocyJapcTBa H I1paBa;

S OMpefenuTh MECTO TEOpHMM TrocyJapcTBa M IIpaBa B CHCTEME
001IeCTBEHHBIX H IOPHAMYECKHX HaYK;

= paccMoTpeTs IpoOneMbBl M IEpCNEeKTHBEl  Pa3sBUTHA  TEOPHH
FocyaapcTBa M NpaBa KaK HayKu.

MeToposioruss HcchaegoBanus. B Xole HccreqoBaHHs HCNOAB30BANHCh
Takie MeTOABl, KaKk aHamu3, CHHTe3, CpaBHEHMs, HCTOpH4YecKuH, QopmanbHO-
IOpUIHYECKH U IpyTHe.

PaGora coctouT wu3 BBedeHHs, HABYX TJaB, 3aKIOYEHHA U CIIHCKa

JIUTEpaTypP5bL.
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IJIABA 1. IIOHATHE U OCHOBHBIE KATETOPMM TEOPHH
TOCYIAPCTBA W TIIPABA KAK OYHIAMEHTAJBHOH
IOPUJIWYECKON HAYKH

1.1 TIloHsaTHe, NpeAMET H CTPYKTYpPa TEOPHH rocyAapcTsa H NpaBa

Teopus rocymapctBa M TpaBa H3ydaerT ofIque 3aKOHOMEPHOCTH
BO3HHKHOBEHHMS, PA3BUTHA, Ha3zHAueHHWs M QYHKUHOHHMPOBAHHA TOCYJapcTBa H
npaBa. OHa Kak OBl BBIUIEHSAET TOCYHAapCTBO H IIpaBO M3 BCEH CHCTEMBI
O61IEeCTBEHHBIX SIBIEHHI M MCCIEAyeT HX BHYTpeHHHe 3akoHoMepHocTH. Ho u B
3TOM C/Iy4ya€ TOCYAapCTBO H MpaBO PacCMaTpPHUBAeTCs B CBA3M C SKOHOMHKOH,
IOAIMTHKOM, MOpPaJiblO, KYJETYPOil U APYTHMH 0611ecTBeHHBIMU (DeHOMEHAMH.

TeopHio rocynapcrba M npaBa MO)KHO pacCMOTpPETh KaK B IIMPOKOM Tak H B
Y3KOM CMBICIIE.

B mMpPOKOM CMBICAE 3TO (popMa HaydyHOro 3HAHHWs, JAlollas LENOCTHOe
npeAcTaBlieHHe O 3aKOHOMEPHOCTAX M CYIIECTBEHHBIX CBA3AX roCyAapcTBa H
npaBa. «TeopHs rocypapcTBa M InpaBa» ¢ 3TOH TOYKM 3peHMs — 3TO Hay4HOE,
CHCTEMaTHuecKoe, rIyOokoe 3HaHHe. B 3ToM 3HayeHMH TEpMHH «TeopH:d
rocygapctea W mpaeay ynoTpebisercs KpakHe pelKo, TaK Kak BMECTO Hero
OOBIYHO HCHONB3YIOTCS TaKHe TIIOHATHA, KaK «OpHIHYECKas Haykay,
«MpaBoOBe/IeHUEY, «FOPUCTIPYAECHLIHAY.

B y3xoM cMbiciie «Teopus rocyfapcTBa M NpaBa» — 3TO CHCTEMa OCHOBHBIX
H7eH, 3aKOHOB, NOHATHI B 0ONMacTH rocyaapcTBa M npaba. B y3koM cMBICHE 1OA
«TeopHeil» MOHMMAIOT OAHY H3 IOPHAMYECKMX HayK, KOTOPYH TpPagMLIHOHHO
Ha3pIBAIOT Teopuedl rocyfapctsa H mpasa. Kak Hayka, TEOpHsA TrocylapcTBa H
npaBa npencrasiseT coboil cOBOKYNHOCTh 3HaHUH, NpeAcTaBieHud o Haubonee

oOIIHX 3aKOHOMEPHOCTAX BO3HHKHOBEHMS, pa3BHTHA H (QYHKIHOHHPOBaHHS
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rocyjapcTea M TpaBa. B 3TOM 3Ha4eHMM O00BMHO W yROTpeGIAeTCA TEPMHH
«Teopus rocyaapcTsa H mpaBay .

K o6mecTBeHHBIM HayKaM OTHOCATCS H Te, MPeIMETOM KOTOPBIX SIBIAIOTCA
rocyAapCTBeHHO-NPAaBOBBIE MHCTUTYTHl M MX (yHKUHOHHpOBaHue. Takue HayKH
HA3BIBAIOTCS IOPUAMYECKUMH. TeopHsa rocyaapcTBa W MpaBa XapakTEpH3yeTCs
PSZOM YepT, KOTOpHIE NPHCYLIH eif KaK ONpeReNeHHON IOPHAHYECKOH HayKe:

1) Teopusi rocyjapcTBa M mpasa - 3TO yMaHWTapHas (o6luecTBeHHas)
Hayka. TakoBo#l OHa SBJAE€TCS MOTOMY, YTO M3ydaeT OOLIECTBEHHBIE SBIEHHA -
rocyIapcTBO M IIPaBo, KOTOPhIE HENOCPEACTBEHHO CBA3aHEI C HEJIOBEKOM.

C TOYKH 3peHMs NMpeaMeTa M3y4eHHs Bce HAYKH JIENATCS Ha ABe Gonbluye
TpyNNE - eCTECTBeHHble U obulecTBeHHble. Tak, obIeCTBEeHHbBIE HAYKH H3Y4aloT
TMpoleCChl, MpOTeKaIe B dYenoBeueckoM obiiectse. B cBolo o[epenis
o6lUeCTBEHHBIE HayKH B 3aBHCHMOCTH OILITE TaKH OT KOHKPETHOTO INpeaMeTa
Aenatca Ba pa3sHBIe OTPACIH 3HAHHMIT - COLMONOTHIO, ICHXOJIOTHIO, TIOJIMTOJIOTHIO H
T.J.

2) TeopHs rocysapcTBa U Ipaea - 3TO eHHasA HayKa O rocyJiapcTBe H npase.
XoT4 rocylapcTBO U MPaBo - ABJIEHHA Pa3sHONOPAAKOBEIE, TEM HE MEHEE OHH TECHO
CBA3aHBI JPYT C JAPYTOM M HaXOAATCA B Hepa3phIBHOM eAuHCTBe. ['oCynapcTBo He
cymecTsyeT 6e3 mMpaBa, Tak Xe Kak M IpaBO He CymeCTByeT Ge3 rocynapcrsa.
Haxopsce B €OHHCTBE, OHH H ONpeAcHAIOT TEOPpHIO TOCY/apcTBa M MpaBa Kak
eMHYIO HAYKy O FOCYJapCTBE H NpaBe’.

3) Teopus rocygapcrtBa M mnpaBa - 310 Hambonee ofias Hayka o
rocynapctee H npase. TeopHs rocynapcTBa M Ipasa - HE €AMHCTBEHHas Hayka,
M3y4arollas rocyapctso U npaso. ITociefnue U3y4yatoTcs MHOTHMH HayKaMH, Kak
IOpHAMYECKHMH, TaK H ofmecTBeHHEIMH. Ho B oT/IHYMe OT APYrHX HayK TEOpHA
rocyfapcTba U MpaBa 3aHHMAETCs M3yYeHHEM He YacTHBIX, a OOIMX BONpPOCOB,

TaK KaK OHa HCCJIEOYyeET Hanbonee 06H.IPI€ 3aKOHOMEPHOCTH BO3HHKHOBEHH,

! Teopus npaea u rocynapcrsa. / IToa pex. Jlasapes B.B. M., 2002. C.12.
2 Komapos C.A., Manekoe A.B. Teopus rocysapctea H npasa. / Ilon pea. Mapuenko M.H. M.,
2001. C.189.
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pa3BuTHs M QYHKUHOHMPOBAHHA rocylJapcTBa H NpaBa. JTHM M oOycioBneH eé
obumit xapakrep.

4) Teopus rocyjapcTBa M IpaBa - 35T0 dyHAaMeHTalbHas HOpHANYECKas
Hayka. SIpnssce HauGonee o6Imleii HaykoH o rocyiapcTBe WM IpaBe, OHa, Kak
NpaBulo, He 3aHMMaeTcs M3YYEHHEM TPHKNAHBIX, CYrybo MpaKTHUYeCKHX
BOmpocoB. E& 3amaueii sapimsercs  (GopMHpOBaHHE  OCHOBOIOJATaloOLIHX,
¢yHAAMEHTANEHEIX 3HAHUH O rOCyapcTBe H MpaBe.

5) Teopus rocymapcTBa H MpaBa - 3TO METOJONOrH4eckas Hayka. K
METOIOJIOTHYECKHM OTHOCATCA HaykH, (oOpMHpYIOLIHe B3INAJ Ha MHp, Ha
OKpYXalollle Hac sBAeHUs HeiicTBuTeNsHOCTH. K TakuMm HaykaM OTHOCHTCH,
npexae Bcero, ¢punocopus. OgHako kpoMme ¢unocoduu noaobHy0 podb MOTYT
BBIFOJIHATE M HEKOTOphle ApyrHe HaykH. B cucreMe IOPUAHYECKHX Hayk
METOAONOTHYECKOl HayKoii sBNsSeTCA TeOpHS rocyJapcTBa U NpaBa.

MoxHO cpenaTth BBIBOJ YTO, TEOpHA rOCyJapcTBa M IpaBa - 3TO HAyKa,
H3yJaiollas ToCyJapCcTBO M IMPaBO B HX HCTOPHYECKOM DPa3BHTUH, B3aHMOCBS3H,
COLHANIBHOMN, SKOHOMHYECKOH H MOJUTHYECKO# 00yCHOBIEHHOCTH.

Kak u mobas papyras Hayka Teopus rocyAapcTBa M IIpaBa HMeeT CBOH
npenMet. be3 mpenMeta, kak 3ameuan el I'erenb, He MOXeT OBITH H caMoii
Haykd. [lpenMeTr omnpejenser CcaMOCTOATENBHOCTh HayKH, €€ T[paBoO Ha
cymecTBoBaHue'.

IIpemMeTOoM TeOpHH rocyAapcTBa M MpaBa SABIAIOTCH HauOonee obILIHe
3aKOHOMEPHOCTH BO3HHKHOBEHMS, Pa3sBUTHA M (YHKIMOHMPOBaHHA TaKHX €ro
COCTABHBIX YacTeif, Kak FOCYapCTBO H NPaBo-.

OnpenenuTh NpeAMeT TEOPHH FOCYapCcTBa M MpaBa — 03HAYaeT YCTAHOBUTh
Kpyr Tex oOOIIecTBeHHBIX OTHOLUEHHH, SBJeHWH, MHCTHUTYTOB, Y4UepexAeHHIi,
KOTOphie OHa H3y4aeT. [lo3ToMy paccMOTpeHHE BONpOca © NpeIMeTe TeOpuu
rocyZapcTBa U MpaBa HEPa3phIBHO CBA3aHHO C BELICHEHHEM €€ XapaKTepHBIX 4epT,

ocobeHHOCTel M MecTa B CHCTEME FOPHCTIPYAEHLIHH.

' Mporacos B.H. Teopus npasa u rocynapctsa. M., 2001. C.6.
?Xponaniok B.H. Teopun rocyaapcrsa U npasa.YueOHHK 1ng BeicIIMX yueOHbIX 3aBeneHuit /Tlon
pea. npodeccopa B. I'. Ctpekososa - M.: Hanatensctso «Mutepetunny, «Omera-Jin, 2008,
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Jin npenMera TeOpHM TOCYAAapCTBaM IpaBa XapaKTEpPHbI CIEAYIOLIHE
OCOOEHHOCTH:

1. Teopusa rocynapctBa M NpaBa H3ydyaeT roCyJapcTBO M IpPaBO Kak
LIeJIOCTHOE #ABJIEHHE, B WX Haubonee oO6meM BHAe H McclemyeT oOmue
cnenubyecKue 3aKOHOMEpPHOCTH BO3HHKHOBEHHH, pa3sBUTHA "
(YHKLIHOHHPOBaHHUA rOCYJapCTBa U MpaBa KaK eJIMHBIX H HETOCTHBIX CHCTEM;

2. Teopus rocynapctBa M mnpaBa paspabareiBaeT H (QopMymaHpYyeT
TEOPUTHYECKHE  TOHATHA  WIM  KaTeropHH  IOPHCIpPYAEHLHH,KOTOPbIMH
PYKOBO/ICTBYIOTCA H NONB3YIOTCA Bce Ge3 HCKIOYEeHHS HayKH O TOCYAapCTBe H
TpaBe;

3.  Teopws rocymapcrba U IpaBa BEIpaXaeT IO3HAHUN 3aKOHOMEpPHOCTeH
pa3sBHTHA M (QYHKUMOHMpOBaHHS TOCYJapcTBa W MNpaBa B (OpPMYMHPOB2ZHHH
NOHATHH M OIpefieleHHH rocyAapcTBEHHO-TIPAaBOBBIX SBIEHHI, a Takke B
BeIpaboTKe wieH, BBHIBOJOB M HAYYHBIX pEKOMEHAalMii, KoTopble OyAyT
CrocoOCTBOBATh Pa3BUTHIO FOCYAAPCTBA M I1paBa;

4.  Teopusa rocymapctBa H TMpaBa HCCIEAYeT T[OCYNapCTBEHHblE H
NpaBoOBhLIE ABJICHHMSA B OPraHUYECKOM €IUHCTBE H CHCTEMHOM BIIHSHHUH Ha JPyTHe
SBJIEHUS H [TPOLIECCHI;

C yueroM BbllUeNepeYUCICHHBIX ocobeHHOCTeHl MOXKHO CKa3aTh, 4TO
MIpEeIMET TEOPHHM rOCyAAapCTBAa H MpaBa — 3TO rOCYJApCTBEHHEIE H TIPABOBEIE

ABJICHHA IIO IIOBOI[yl .

1. Bo3HHKHOBEHHA, Pa3BUTHA H (YHKUHOHHPOBAHMS TrOCYyHapcTBa H
npasa;

2. Pa3suTHs npaBocO3HAHUA W NPABOBOH KYJNBTYPHI;

3.  CobnrogeHHs NpHHLUIOB JEMOKPATHH, 3aKOHHOCTH M IIPaBOIOPAMIKA,

4.  Hcnons3opaHus, NpUMEHEHHs, COOCIIIONEHHA M HCIONHEHHS HOPM

TipaBa, a Taloke OCHOBHEBIX I'OCy AapCTBEHHO—-TIPaBOBBIX HOHHTPIﬁ, OGHIPD{ OJIA BCEX

HWPHIHYECKHX HaYK B LICIIOM,

' Komapos C.A., Mansko A.B. Teopus rocymapctea H npasa. / Ilon pex. Mapuenko M.H. M.,
2001.C.191.
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Teopusi TocylapcTBa M NpaBa — 3TO eIMHAA Hayka, Jaiolas oGobieHHoe
TpeJICTaBlieHHe O roCyAapcTBEeHHO-NpaBoBoit AeiicTBuTenbHOCTH.HO Kak U mobast
HayKa HMeeT CBOIO CTPYKTYpY, KOTOpas COCTOMT M3 ABYX KpYNHEIX OJoKOB
(aneMeHTOB):

- TEOpHs roCyLapcTBa;

- TeopH IpaBa.

Q6a 6noka umeroT o6IMe MpoOieMBl - BOMPOCHI HMX MPOMCXOXAEHHA,
pasBUTHS, METOJOJOrHM, THIOJNOTHHM, TOAXOAOB K CYNHOCTH H T.A.
B mTeparype, ORHAKO, BBICKAa3aHO MHEHME, COINIACHO KOTOpOMY HAes
Hepa3pHIBHOH CBA3M rOCY/apcTBa M NpaBa OrpaHHYMBaeT MpEeAMETHYIO 061acTh
TEOpHH TOCyJapcTBa M MpaBa 3aKOHOMEPHOCTAMH, OOIIMMH M rocyfapcTsa H
MpaBa, B pe3yJIbTATe Yero «COOCTBEHHbIE 3aKOHOMEPHOCTH NPaBa, KOPEHAIHECs B
o6IIeCTBeHHOI CcHCTeMe, OTOIUIM Ha 3ajHUi IUlaH, a B3aHMOCBA3b MEXKAY
rOCyapCTBOM M TMpaBOM CTaja TPAaKTOBaTkCA, NpPH BCEX CYMECTBYIOLIHX
OroBOpKaX, KaK MPU4HHHO-CJIeACTBEHHAasA 3aBHCUMOCTS IpaBa oT rocyzapcrsay’.

Takxe TMOXUEPKHBAETCA, YTO 3TO BeJeT K NpPHOPHTETY OCYAapCTBEHHOH
BJACTH Haj [paBoM, COLHAILHOH  CMNpaBefIMBOCTBIO, HPAaBCTBEHHBIMH
npuHUMNaMH, [loaToMy  MpeIaraloT  OTKa3aTbCs OT  HCKYCCTBEHHOro
0OBeIMHEHHs TEOPHM TOCYAApCTBa U NpaBa B cocTaBe o0llel TeOpHH M BBLACIKTE
TEOpDHI0 1paBa B CAMOCTOATENBHYIO HAayKy CO CBOHM  NPEIMETOM.
JymaeTcs, YTo aBTOpbl MOAOGHON TOYKH 3peHMs He coBceM Npasebl. [leno He B
camoil MJee HepaspeIBHOH CBf3M TroCyJapcTBa M IpaBa. JTO, B IPHMHLHIE,
akcioma. Henb3s ompefensTh NpaBoO TONBKO. KaKk CPEACTBO (HHCTPYMEHT)
rocyAapCTBEHHOTO YMpaBJieHWs, He CIENyeT XXECTKO CBsA3BIBATE €ro TOJBKO C
rocygapcTBoM. [IpaBo — CPEACTBO COLHANBHOrO YNpaBJEeHHA, HMEIOIee
cOBCTBEHHYIO KYJIBTYpPHYH0 LEHHOCT M ITybOKHE KOpPHM B COLMANBHBIX

OTHOILIEHHAX, TPAXAAHCKOM 061uecTBe (4TO MOXKET NPOABIATECA B pedepeHnyMax,

! Koanos B.A. [Tpofnema npeamera u Metoponoruu obuweif Teopun npasa. JI: Hsa-eo
Jlennsurpaa.yn-ta, 1989. C 21.





O

10

BCEHApOAHBIX OOCYXIeHHsAX, BO BIHAHMM H3OWpareNell Ha 3aKOHOAATENLHEIE
OpraHsl  T.I1.).

ITpH Beelt B3auM0oOGYCIOBIEHHOCTH rOCYapCTBa M NpaBa MoclefHee BCETAa
JODKHO OBITE KOTKPBITOY» IJIA HENOBEKa, Pa3INYHBIX COLMAaNbHBIX IPYIIN, KIacCoB,
obmectsa B LenoM. MHBIMH clOoBamMH, B3aHMOCBA3b INpaBa C OJHHMH
COLMANBHBIMH MHCTHTYTAMH BOBCE HE KCKIIIOYAET €ro B3aUMOCBA3H C APYTHMH,
YTO TpeAmoJaraeT paccMOTpeHHe fpasa B Gonmee «aBToHOMHOM» mnane. K Tomy
*e, HcCleRys NpobieMsl rocyJapCTBEHHOCTH, MBI TeM caMbiM B Gonbliell Mepe
nocturaeM u camo mpaso. OmgHo 6e3 Apyroro, Kak M3BECTHO, CYIECTBOBAaTk HE
MoxkeT. VIMeHHO 5TMM oOycnaBnMBaeTcss HepasphIBHOCTh ABYX 4acTeH
HCCNeAyeMOi I0puaAnYeckoi HayKH — TEOPHH rocyIapcTBa M TEOpHH Ipasa.

[MosToMy, paccMOTpeB MOHATHE, OCOOEHHOCTH IpeaMeTa U CTPYKTYpY
HAYKH TEOpPHH rocyJapcTBa U Ipasa, MOXHO CAENATh ONpeJielleHHbIe BEIBOABL:

1)  Tlon Teopueii rocyqapcTBa U fpaBol Kak HAYKOH MOHHMAIOT:

1.1 B mmpokoM cMmeiciie 3TO (opMa HaydHOro S3HaHHA, Jarolas
L[EJIOCTHOE TIPEACTaBACHHE O 3aKOHOMEPHOCTAX M CYIIECTBEHHBIX CBA3AX
rocyzapcTsa H npasa.

1.2 B y3koM cMbIC/IEe «TEOpHA rocyZapcTBa M IpaBa» — 3TO CHCTEMaA
OCHOBHBIX HJieii, 3aKOHOB, MOHATHI B 001acTH rocyapcTsa H IpaBa.

2) Ilpemmer Teopud TrocyAapcTBa M mpaBa TNpeAcTaBnseT coboi
oOBeKTHBHBIE CBOMiCTBA TroOCyJapcTBa M TMpaBa, OCHOBHble M  ofigue
3aKOHOMEPHOCTH BO3HUKHOBEHHMS,  Da3BHTHA H $YHKUHOHHPOBaHUA
rocyapCTBEHHBIX Y NIPaBOBBIX ABJICHHIA.

IIpeaMeT TeopHH rocyaapcTsa U Npasa BiJIIO4aeT B ceba 0ocobeHHOCTH:

- BO3HHKHOBEHMs, pa3BHTHA H (YHKIMOHHPOBaHHA TOCyAapcTBa M
1paBa;

- pa3BUTUA IPABOCO3HAHHS U ITPAaBOBOMH KYJBTYDHI;

- co0roeHHA IPHHIIKIIOB AEMOKpaTHH, 3aKOHHOCTH U NIPaBONOPAAKa;
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- MCTIONB30BAHMSA, NPUMEHEHHs, COONIOHEHHS H HCIIOIHEHUS HOPM
IpaBa, a Takke OCHOBHLIX FOCYAAapCTBEHHO—TIPABOBEIX TIOHATHH, OOIUX [ BCEX

IOpHANYECKHX HAYK B LIENIOM.

3) Teopus rocymapcrsa H IpaBa COCTOMT M3 [IBYX OJIOKOB: TEOpHH

rocymapcrea H TCOPHH IIpaBa.
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1.2 ®yHKUHH TEOPHH rocyaapcTBa H NpaBsa

IMonaTrHe mpeamera TeOpPHH TOCYAapcTBAa M IpaBa, OCODEHHOCTH 3TOTO
npeaMeTa, PpacKpbIBAalOTCA 4epe3 Te (YHKUHH, KOTOpBIE BBHIIOJHACT HayKa.
@YHKIMA HAyKd — 3TO Te HampasiieHus e€ AeiCTBHA, KOTopele TpeOyloTcs H
HeoOXOAHMBI [UIA pelieHH CTOALLMX Nepea Hell 3aay.

MYHKIMH TEOPHH rOCyJapcTBa M IpaBa NPeACTaBIIOT Co60H OCHOBHbIE
HafpasjieHus JeWCTBHUA JAHHOH HayKH, HeoOXoAuMble A PEIIeHHUs CTOSIIHX
nepes; Heii nenmed u 3amad. DYHKUMH XapaKTEPH3YIOT €€TeopeTHYecKoe H
NpakTHYECKOE 3HAYeHHEe I TNPOrpeccHBHOro mpeobpa3soBaHMA oOuIeCTBEHHOH
XHU3HH.

Kak u nmobas Hayka, Teopusi rocylnapcTBa M IpaBa BEINONHSAET Pl
GYHKIHH, KOTOpble ONpeAensioT eé 3HayeHue. BeUIensaioT cnefyoomue GyHKIHK
TEOpHH rocyIapcTBa ¥ npasa .

1. Owntosornyeckass (OHTOJNIOTMA - MOHATHE CYLIEro) - BblpaxaeTcs B
1O3HAHMH H OOBACHEHHH SABJIEHHMH W IPOLIECCOB rOCY/ApCTBEHHOIO M NPaBOBOH
xu3HH obmecrBa. TeopHsd mnpaBa W TrocyjapcTBa He TOJBKO H3Y4YaeT B
060611IeHHOM roCyapCTBEHHO-NIPABOBYIO CHCTEMY, HO H OOBACHAET OOBEKTHBHBIE
IIPOLIECCE] €€ Pa3BHTHSA, BHIACHAET, KaKue 3aKOHOMEPHOCTH JIeXKaT B OCHOBE 3THX
IPOLIECCOB, ONpEIeNAeT HX COREPKAHHE U CYILHOCTD.

Ha ypoBHe ofumx 3akoHOMepHOCTell Teopus MpH3BaHA KOHCTATHPOBATS,
YTO M KaK MPOHCXOAUT B ctepe rocyaapcTsa U Npasa, a 3aTeM 00bACHUTD, ToYeMy
3TO MPOMCXOJWT. JTO TaK Ha3bplBaeMas OHTONOrH4yeckas (QyHKUHA, cCOCTOALIAsA B
PACKPBITHH OGBEKTHBHO CyllecTByromiell peansHocTy’.OHTONOTHA — HAayKa O
CYILIEM, «OHTOC» - MO-TPEYECKH «CyIlleey», NO3HAHHE CYLIECTBAa rocyjapCTBEHHO-
IIPAaBOBBIX ABAIEHUH NMPOHCXOIUT B paMKaxX yKa3aHHOH QYHKLHH.

2. OBpucTHYecKan (Mo3HaBaTeNlbHad) (3BPUCTHKA - HCKYCCTBO HaXOXACHUS

HCTHHBI) - BBIPAYKACTCA KaK B FJIYGHHHOM IMO3HAHHMH OCHOBHBIX BaKOHOMepHOCTCﬁ

! Craxyn O.®. Teopus rocynapctsa u npasa: YueGuux / ITep. c pyc. - M.: Koncym, 2001. C. 40-
41.
2 Teopus npaea H rocyaapetsa. / Ilon pea. Jlasapesa B.B. M., 2002. C. 18.
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roCyAapCTBEHHO-TIPAaBOBOMH XH3HH, TaK U B BBIACHEHHH MX TEHIEHIMH, OTKPBITHH
HOBEIX 3aKOHOMepHOCTei, o0orauljeHMH HOBBIMHA 3HAHWSIMH O Ppa3sBHTHH
rocyIapcTia H npasa («HapallliBaHHe» 3HaHHi).

Teopuu rocymapcTBa M npaBa, kak ¥ Jioboil Hayke, 6e3yClI0BHO, MpHCYyIIa
9BPUCTHYECKAsA HIM TEOPETHKO-TIO3HAaBaTeNbHas (rHoceoyioruyeckad) GhyHKIHS,
KOTOpas 3alTIoYaeTcs B UCCiIeIoBaTeNnbekoll pa3paboTke CBOEro NpefMeTa, B €ro
TEopeTH4eckoM ocBoeHHH. Ha ocHoBe peanusanuy AaHHOR (YHKLHHM NPOUCXOAHT
CTaHOBJIEHHE TEOPHM TOCYJApcTBa M MpaBa kak cucTeMbl 3HaHHH. OcobeHHOCTH
9TO# (YHKLMH COCTOHT B TOM, YTO OHA BHINOJIHAETCA HayKoi kak Obl «is cebsy,
JUIS CBOEr0 pa3BHTHA, M B 3TOM CMEIC/IEé OCYIIECTBICHHE TEOPETHKO-
MO3HABaTeNbHOH  (YHKUIMH  ABJSETCS  YCJIOBHE  CYIIECTBOBAHHUA  HAYKH.
CopepxaTenbHasd cTopoHa JaHHOM ¢yHKIuM onpefensercs cnenubHkoi
IpeaMeTa H UCMOoAb3yeMoH MeTO0NIOoTHeHH.

3. ITporHocTHYyeckas - BhIpaxkaeTcsa B MpeABHACHHHU («B3riasan B Oyayiiee»)
JaNbHeHIIero pa3BUTHA NpaBa H rocyAapcTBa Ha OCHOBE aJeKBATHOTO OTPaXXEHHA
ero oOBeKTHMBHBIX 3akoHomepHocTteH. Hampumep, onpezeneHue ITyTeH
JaNbHEHIIero COBEPIIEHCTBOBAaHHS  3aKOHOJATENbCTBA M [PAKTHKH  €ro
npuMmeHeHusa. CTHHHOCTE THOTE3, BRIABHHYTEIX TEOpHUel rocyfapcrsBa M Mpasa,
IpPOBepAETCA NPaKTUKOM.

HyxHo yuuTBIBaTH, 4TO TEOpHsl rOCyHApcTBa H IIpaBa 3aHUMAaeTcs He
CHIOMHHYTHBEIMH Mpo0JieMaMy, a MbITaeTcs NpeABUAETh UX noasneHue. K aroMy eé
IIPU3BIBAET NPOTHOCTHYeCKasA PyHKuua. B Teopuu rocyaapcrsa U mpaBa TaKMMH
JaHHBIMH I NpeACKa3aHUs MOTYT CIYXHTh OTKpPBITHE TEOpHI 3aKOHOMEPHOCTH
rocyJapCTBEHHO-IIPaBOBOIO0 pa3BUTHA, AOKa3aHHBIe e€l0 (PaKTbl, HAKOIICHHas
cTaTHCTHKA. Takum ofpa3oM, pedyb MAET 0 (QYHKUHH HAayYHOro NpeaBUISHHUA B
cepe rocymapcTBeHHO-NPaBOBBIX SBJIEHHH, BEIABHXEHHA HAYYHO 000CHOBaHHBIX
rurores.

4. Metoponoryyeckass - Bbipaxkaerci B (POPMHPDOBAaHMH TIOHATHIAHOIO

anmnapaTa CHCTEMbI IOPHAHYECKHX HayK, CO3AAHHH YHHBEPCANbHOH! IOpHAHYECKOH
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a3plka  obecrnieunBaeT emuHOOOpasHe B KiacCHMHKALMM M OLIEHKE SBJICHHI
CIELHAINCTaMH pa3slHYHEIX OTpacieii npasa.

HaHHas GyHKIHS BBITEKAeT U3 caMoil IPHPOABI 3TOM HayKH ¥ 06yclioBIeHA
€€ MECTOM B CHCTEME IOPHIHYECKHX HAYK, ABJIAETCH METONONOTHYECKAA (YHKI[HS.
Meton B Hayke — 3To 3HaHHe. 3HaHus, paspabaTeIBaeMble TEOPHEH rocyapcTsa U
npaBa, B OCHOBHOM CBO&M 00BEMe HCHONBE3YIOTCA KaK CPEeACTBO pellUeHHs
OTpacieBhIX TeopeTHYECKHX mpobnem, 6o B paMkax Kak oOwei Teopuu
rocyaapcTBa, Tak M oOllell TeOpHH NpaBa BBEIABNAIOTCA OOIIENpaBOBEIE H
obmerocyAapcTBeHHBIE 3aKOHOMEPHOCTH, pa3pabaTeIBaloTCs OOILIHE TOHATHA M
KOHCTPYKLIMH.

Merononoruueckoe 3Ha4YeHHE TEOPHH [OCYAApCTBa H NpaBa 06yCIOBIEHO
H TeM, 4YTO B €& paMKax pa3pabaThIBalOTCs BONPOCH METOJOJOTHH IIPABOBEACHHS B
LIEJIOM (TO €CTh MCIIONB30BAHMA CAMBIX Pa3IMYHEIX 001aCTel 3HAHHUA A pELIeH s
TEOPETHYECKHX MNpobiieM IOpHCHPYNEHLMH), CTPOHTCHA OmNpefenéHHas CHCTeMa
TaKoit MeTofoNorun '

5.  IlonuTHdeckaa - BBIpaKaeTcs B BO3AEHCTBHH Ha (OPMHPOBaHHE
MOJINTHYECKOTO Kypca rocyAapcTBa, NONHTHYECKOH cucTeMBl oOllecTBa M B
obecrnieueHHH X HAYYHOCTH.

OcHoBHOe 3HaueHHe oOIell TeOpHMM He OlPAaHMYHBAETCH [O3HAHHEM
rocynapcTsa u mpasa. COOTBETCTBYIOUIME pa3fieNnkl 3T0H HayKM H3/araloTcs Tak,
4yToOBl yKa3aThk CpeAcTBa Npeobpa3’oBaHMA W PasBHTHA COLMANBHEIX cB3eil. U3
AaHHOTO OOCTOATENECTBA BHITEKAIOT TakHe (GPYHKLUMM HAYKH, KaK TOMHTHYEeCKas H
HE0NOorHYecKas.

He orpanmnuuBasck TO3HaHHEM TOCYJApPCTBEHHO-NMPABOBBIX ABNEHHHA,
TEOpHs rocyapcTBa M mpasa pa3pabaTeIBaeT NPHHUMIGI Npeobpa3oBaHus Mpasa,
NpaBOBbIX M TOCYAApCTBEHHBIX MHCTHTYTOB. CaMO rocynapcTBO BBICTYNAET
hoxycoM nonutHyeckoit GOpEGEL, MO3TOMY (YHKUHEH TeOpuM rocyHapcTBa H
npasa Oyner BBICTYHNAaTh nonutH4yeckas ¢yHkuua. [loauTHka oO3Hauaer

OSHIECTBCHHYI-O ACATCIIPHOCTD, HAIIpPaBJICHHYIO Ha 3aBOCBaHHE HIH COXpaHEHHE

' Mipotacor B.H. Teopus npasa u rocynapcrea. M., 2001.C.11-12,
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rocyJapcTBeHHOH BACTH, ONpEAEIEHHOE HaMpaBleHHe Y CMOCOGH! AeATENFHOCTH
rocyaapcTsa BHYTPH CTPaHbl ¥ B OTHOLIEHHAX ¢ HHOCTPaHHBIMH IOCYJapcTBaMH U
Tak panee. IlonuTHueckuil Kypc CTpaHbl OTpaxaeTcs M B TPaBOTBOPYECKOH
JNEATENBHOCTH, ¥ B AEHCTBYIOLEM 3aKOHOJATENBCTRE .

6. Hpeonormyeckas - 3akmoyaercs B paspaborke (yHIaMeHTaIbHBIX
Hiel O MyTAX MPOrPecCHBHOrO pa3sBHTHA rOCYAApcTsa M NpaBa, BAMAOMIHX HA
IPaBOBOE CO3HAHHE IpaKAaH M obuiectsa (Hampumep, HAEA O AEMOKPATHYECKOH
COLHAJIBHOE MPaBOBOE IOCYAAPCTBO).

B TecHoil cBA3M C MNONMTHYecKoil (yHKuHel cyecTByeT GQyHKIHA
ueoNioruyeckas. Mneonorus W waeonorudeckas (GyHKOMsS HayKy OTpaaloT e€
MHpOBO33PEHYECKYI0 CTOpoHy. Kneonoruueckyio (QyHKUMIO He CNEHyeT
PAcCMaTpPHBaTh KaK HEM3GEKHOE «3110%, C KOTOPBIM BEIHYX/EHb! CYHTAThCS. EE He
clIe/lyeT TONKOBATh KaK 00s3aHHOCTE ONpaBAaHHs TOrO HIH HHOTrO MOJTUTHYECKOrO
Kypca mnpapsmeii mapTad, kak Oe3gyMHOe H HEKpHTHYECKOe LHUTHPOBaHHE
OCHOBOMOJIOKHHKOB, TPETEH3HI0 HayKU Ha MCTHHY B NOCJEAHEH HHCTaHUHH H
«TIpaBo TOYyYaTh» IMpeiCTaBUTeNeH APYrHX oTpaciedl 3HaHud. Mmeonormieckas
DYHKIIHS, TOHMMaeMas B Pa3yMHBIX TIpefieNaX, eCTh JIMIIb IPH3HaHUe TOro (axTa,
YTO MNpaB0 M TOCYAapCTBO WIPalOT 3HAYMTENBHYIO pOJNb B COLHANBHO-
ITOJIMTHYECKOH KHM3HH CTpaHbl, B KyJsTypHOH cdepe, B 06nacTH 00ILEeCTBEHHOIO
co3HaHus. HMpaeonorunyeckas (yHKUMA TpH3HAET OOJBLIYI0 H pacTyllyio poib
TIPaBOBOTO CO3HAHMA, MPaBOBOM KYJIbTYpHl PasNMYHEIX CYOBEKTOB NpaBOBOH
MH3HH M CO3HATENBHOr0 BEIOOpa CBOEro IMOBEJEHHS, OCO3HAHMA HM CBOUX
cyOBEKTHBHEBIX MpaB 1 00s3aHHOCTEH, CBOEro IpaBoOBOroO CTaTyca.

7. HayuHo-npuknagHas - 3aKiiodaeTcs B pa3paboTke peKOMEHNAUMH Jnsi
NPaKTHYECKOTO pellleHHs 3afa4y ToCyNapCTBEHHO-NIPABOBOTO CTPOUTENBCTBA -
NOArOTOBKE 3aKOHONPOEKTOB K MPOEKTOB APYTrMX HOPMATHBHO-TIPABOBEIX aKTOB.

IIpuknagHas GyHKOHA TEOpHH ToOCyJapcTBa M IpaBa CBA3aHa C

HENoCpe/ICTBEHHBIM €€ BBIXOAOM Ha MPakTHKy — [PaBOTBOPYECKYI0 H

1
Hosukopa C.C. Counonorus; HcropHs, ocHOBBI, HHCTHTYLHOHanH3auus B Poccun. Mocksa-

Boponex, 2000, C.197.
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NpaBopeanu3yIonLyto. BolnonHeHye 310l (YHKIUHH COCTOHT B pa3paboTKe MpaBHIl
IOPUIHYECKOH TEeXHUKH, METOJOB TOJIKOBAHHMS HOPMOTHBHO-TIDABOBBIX aKTOB,
npennoXeHuii 0 COBEPIIEHCTBOBAHUIO 3aKOHOATEBCTRA, €F0 CHCTEMAaTH3alMH
pellieHHH JPYTHX BONPOCOB MPaKTHYECKOTO XapakTepa'.

8. BocnutarteibHas - K e€ comepixaHHio OTHOCAT, B YaCTHOCTH, 0ByyatoLiee
3HaueHHe JAHHOH HayKH, MOCKOJBKY Ha e€ 6ase CTPOMTCS COOTBETCTBYHOLIAA
yueGHasi ZUcUMIIMHA, TeopHs rocyiapcrsa M IpaBa JIOJDKHa crocoGCTBOBATE
pOCTy NpaBoOBOi KyJBTYpPHl HaceNeHHs, TOMOraTh HaXOAUTh BEpHbIE ODHEHTHPEI B
chepe rocyAaapCTBEHHO-NPaBOBOIl JKM3HM, BOCIMTHEIBATL YBAXEHHE K MpaBy,
MpaBOCYHI0, KOHCTHTYLIHH.

Teopus rocymapcTBa ¥ [paBa BBIIOJHAET YKa3saHHele (QYHKUUH
TNIPHMEHHTENBHO K [peMeTy HCCIeAOBaHMA, OMHPAACh Kak Ha COOGCTBEHHBIE
pe3ynpTaThl, TaK W Ha JaHHble APYTHX HOpHAMYecKHX HayK. OcoGeHHOCTH
(GYHKLUHIT TEOPHH rOCylapcTBa U MpaBa COCTOHT B TOM, YTO OHH OCYIIECTBIIAIOTCS
B (hopMe 0OILIETEOPETHYECKOrO MBILLLICHHS, KOTOPOE JTOrHY€CKUM IYTEM BBLABILACT
NpUYMHHBIE H (YHKIMOHANBHBE CBA3H IOCYJapCTBEHHO-TIPABOBBIX SIBICHMH,
onpefenser oOLIHe 3aKOHOMEPHOCTH HMX Pa3sBUTHA B OCBOGOXAEHHOM OT
MCTOPHYECKHX CITy4daitHocTelH B OTKIIOHEHHH BPII.[CZ.

Takum oOpasoM, paccMOTpeB (YHKLMEH TEOpHMH TroCyJapcTBa M Mpaea,
MOJKHO CHENIaTh BHIBOABIL:

1.  OYHKUHH TEOPHH rOCyJapcTBa U Npasa - 3TO OCHOBHEIE HAMpPaBIeHHA
ee TEeOpEeTHYECKOro M NMPAaKTHYECKOTo Ha3HaueHWsd, BLINONHAEMEIE B OOLIECTBe C
Le/BI0 ee MPOrPECCHBHOTO Mpeobpa3oBanus.

2.  BeifensiioT OHTOJIOTMYECKYIO, 3BPHUCTHYECKYI0 (IIO3HABATENBHYIO),
NpPOTHOCTHYECKYID, METOJOJIOTHYECKYI0, TONHTHYECKYIO, HIEONIOTHYECKYIOo,

HAayYHO-TIPHKIIAAHYIO ¥ BOCMHTATENbHYIO (GYHKIHH TEOPHH rocyapCcTBa H npasa.

'MNporacos B.H. Teopus npaea n rocynapetea. M., 2001.C.12-13.
? Komapos C.A., Manbko A.B. Teopus rocynapersa u nipasa. / oa pen. Mapuenko M.H. M., 2001.C.191.
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IJIABA 2. B3BAUMOCBSI3b TEOPHM 'OCYJAPCTBA U IIPABA C
JIPYTHUMH HAYVKAMMH H EE 3HAYEHUE KAK ®YHIAMEHTAJBHOHA
IOPUTUYECKOH HAYKH

2.1 MecTo TeopHH rocylapeTBa H mMpaBa B cHcTeMe 00LIECTBEHHBIX H

IOPHAHYECKHX HAYK,,

HayuHble OUCHHIUIMHBL, oOpasyioliie B CBO€H COBOKYIHOCTH CHCTEMY
HaYKH B LIEJIOM, YCJIOBHO MOXHO pa3fieNHTh Ha TPH IPYMIEL.

1) TexHUYeCKHEe HAYKH;

2) eCTeCTBEHHBIE HAyKH;

3) rymaHHTapHBIE HAYKH.

I'ymaHuTapHBle HayKd H3y4yaloT OOILIECTBO, 4YeNOBeKa, COLHANBHBIE
OTHOILUEHHSA U HHCTHTYThI.

EAMHCTBO Hay4YHOTO 3HAHHA, B3aUMONPOHUKHOBEHHE HAYK HE OTPHUAIOT HX
H3BECTHRIX oTNHuuil. Kaxcnas Hayka paccMaTpHBaeT ONpeAeneHHbIH KpYT ABIEHHI
NpHPOAs MM 0OIllecTBa, KOTOPHIA W COCTaBifAeT IpeJMeT AaHHOH Hayku. B
3aBHCHUMOCTH OT TOT0, OTHOCHTCS JIi 3TOT KpYyr SIBIEHHH K pa3sBMTHIO MPHPOLEI,
0011IeCTBa UK MHPY TEXHHKH, H Pa3fIMYalOT HayKH OOLIECTBEHHEIE, ECTECTBEHHEIE
1 TEXHUYECKHe.

B eHTpe BHHMaHMsA OOIIECTBEHHBIX HayK Haxo#sTcsa obiecTBeHHOE OBITHE
H CO3HaHMe. DTO OrPOMHAs IO CIIOXKHOCTH H YHCIY CBOMX COCTAaBNAIOLIMX cepa.
[TosToMy oOTHeNbHBIE OTpaciH oOliecTBeHHOH HayKW H3ydaloT Te MM HHBIE
CTOPOHBI OOILLECTBEHHBIX SABICHUH, HeoOXOAWMBIE M CYIIECTBEHHEIE CBS3H H
oTHOmeHHus.

Muorue ofluecTBeHHblE HAYKH TECHO CBf3aHBl MexAy cobol, ocobeHHO
eclni ecTh oOIMii 00BEKT MccleoBaHUS - TocyJapcTBo W npaBo. KakoBo xe
COOTHOILEHHE MEXIYy HMMH M IJie MECTO CpeAH 3THX HayK TEOpHHM IpaBa H

rocyaapctsa?

1MaTysols H.W., Manbko A.B. Teopua rocyaapcrea v npasa. M., 2011 C. 55
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Bo3spMeM ¢unocoduio. OHa HayuyHO 0oOBACHAeT obliecTBeHHOe OBITHE B
IIeJIOM, BO BCEl COBOKYITHOCTH, B3aHMO3aBHCHMOCTH K B3aHMOJCHCTBHH €ro
CTOpPOH, OTHOIUEHHWH, mnpoueccoB. @unocopus usyyaer Haubonee obwue
3aKOHOMEPHOCTH OOIECTBEHHOr0 Pa3BUTHSA, BIUIIOYAA TE, KOTOPbIE OTHOCATCS K
npasy M rocyaapctBy. @unocodus HecneqyeT TakHe oflecTBeHHbIE ABJICHHA, KaK
NpaBo M rocyAapcTBO, HE AN TOro, YTOGHI MOAMEHATH Crel[HalbHBIE HayKd 00
9THX SBJIeHHMAX, a C TeM, 4ToOBl, OMUpasch Ha [aHHbIE H BBIBOABI HAyKH,
ONpEJIENUTh MECTO FOCYAAPCTBEHHO-NPABOBOI HAJICTPONKH B Pa3BHTHH o0IiecTsa
B nemoM. Takum o6pasoM, ouiocopus CIOyXHT TeopeTHdeckoil Oaszod H
METOJIOJIOTHYECKHM OPHEHTHPOM MUl  BCeX IOpPHAMYECKHX M B LEJIOM
001LIECTBEHHEBIX HaYK.

BoT noyeMy OCMEIC/IEHHE SABJIEHHI NPaBOBOi #H3HH ¢ (hHocodcKoil TOUKH
3peHHs  ABNAeTCAd HeoOXOAMMOH MpEeANoCBUIKOH TBOPYECKOro  pasBUTHA
IOpUAMYECKOl HayKd, JalbHeHILIero COBEpIIEHCTBOBAHHA JEHCTBYIOLIEro
3aKOHOMATENBCTBA, YKpeIIeHHs 3aKkOHHOCTH. Ha  ocHOBe  JOCTHIKEHHH
¢unocodckoil MHPOBO33peHYECKOH HayKH MOTYT OBITE BCKPBITEI CYIIHOCTD ITpaBa
H roCyAapcTBa, onpeAeeHHEIC 3aKOHOMEPHOCTH HX TpaHCOpMalLliH, MEXaHH3Ma
GYHKUHOHHPOBaHKsA, (GOPMEBI peryiHpyollero BosfeiicTBus Ha 0OlLIECTBEHHBIE
otHowreHusa. Ha 6a3e dunocodpuu paspabareiBaloTcsi OCHOBHBIE KaTErOpHH
IOpMIHYECKHX HayK.'

['eHe3ucC, CYLIHOCTh, ()YHKIHOHANBEHOE Ha3HaueHHe MpaBa W rocynapcrsa
ABJIIOTCA  OOBEKTOM MPHCTAJIBHOTO BHHMMAHHS COBPEMEHHOH COLMOJIOTHH.
Conuonorus - Hayka o6 ofwecrBe kak LENOCTHOH cHcTeMe M 00 OTAENBHBIX
COLIMANBHEIX MHCTUTYTaX, Npoleccax H rpynmnax, pacCMaTpPHBaEMBIX B HX CBA3H C
oflecTBEHHBIM LIENBIM, - He MoxeT o0olHTH Takue BakKHeHIIHe 3NeMEeHTSI
COLIMYMa, KaK NpaBo H rocylapcTBO. B deM ke ee OTIIHYHME OT TEOPHH IpaBa H
rocypapctea? B creneHn o6oOuieHHA sBIeHHMH M Hay4HBIX TOHATHH H
ONpefe/ieHHH, B YPOBHE KOHKpeTH3alyd MO3HAHMS, B Pa3siHiUH HMOAXOZOB K

M3Y4YeHHIO 1IpaBa M rocylmapctBa. IIpaBo M rocynapcTBo, HECOMHEHHO,

'YyepaaHues A.0. Teopun rocyaapcTea v nipasa; YuebHUK ann sy308. - M.: H0paiiT-M, 2001, C. 233
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001eCTBOBEAMECKHE KATETOPHH, HO, BBIAENASA COLMAIBHYIO OCHOBY rocyapcTBa,
COHHAIBHYIO LEHHOCTE IpaBa, COLHMOJIOTHYECKHE HX CTOPOHBI, COILHOJIOTHA
OCTaBJIIET B CTOPOHE IOPHUAMYECKHE acleKThl MpobieMbl, HApHMEP TaKHe, Kak
TIpaBoOBble (JOPMBI OpraHW3alii rocyAapCTBEHHOH BJIACTH WIH IIPaBOBBIC METOJB
peryjiHpoBaHHs oO1eCTBEHHBIX OTHOIEHHH H T.J.

AHanoruyHeM 06pa3oM CKIaABIBAETCsi OTHOLIEHKHE MEXIY TEOpHEH IIpaBa U
rocyapcTBa M TNOJUTONIOTHEH, BHAAIIEH CBOIO INIaBHYO 3aJayy B HM3yUeHHH
TOMMTHKH, MOJIHTHYECKUX TPOLIECCOB, MONIWTHYECKHX NTapTHH, IBHIKEHUH, CHCTEM.
IlonuTHKa TecHO BIIETEHa B XKU3HB IpaBa M rocyaapcTBa, OJHAKO IOJHTHYECKasA
BIACTh pealusyercs M B IONHTHYECKMX CHCTeMaxX, M B Jpyrux ¢opmax
MOJIUTHYECKHX OTHOILIEHHH.

Takas o6sacte o0OlIeCTBEHHOrO 3HAaHMA, KaKk HCTOpPHA, HCCnenyer
pasNiHYHble THIIBI LIMBUIH3ALIKI, STaNkbl pa3sBHTHA MpaXKAaHCKOTO OOIIECTBa, CMEHY
OOHOH COLUMATBHO-2KOHOMHUYECKON (QopMalMHd [Opyroil, H3ydaer KOHKPETHEBIE
GOpMBL B ONBIT TOCYJAPCTBEHHOH JXM3HM KOHKPETHBIX HapoJOB B KOHKpPETHOE
BpeMs, OTAEBHBIE MpaBoBble namaTHHKH. Ho ucropus He nenaeTr obobaroliyx
BEIBOJIOB, He HIUET 3aKOHOMEPHOCTeH. DTHM OHa K OT/IHYaeTCs OT TEOPHH IpaBa H
rocyaapcTaa.

ITonuTHyeckasa aKOHOMHKA, KaK U 3KOHOMHMYECKas HaykKa B LIEJIOM, H3y4aeT
SKOHOMHYECKHe OTHOLUeHHMs JIoAei, OTHOILUeHMsA IpOM3BOACTBA, 0OMeHa,
pacnpeneneHus. [Ipv 3ToM oHa He MOXXET He KacaThCs POJIM rocyiapcrsa U Mpasa.

IocymapcTBO M MpaBo H3YYAIOTCS OTHIOAB He OJHOH HayKoM, a LeNsIM
KOMIUIEKCOM OOIIECTBEHHBIX HAYK. 3Ta MBIC]Ib MOXXET OBITH MPONIIIOCTPHPOBaHA
Ha rpuMepe NnpobieMBbl CYIIHOCTH I'OCYapCTBa - CIOXKHOIO M IPOTHBOPEUHUBOIO
sABNeHHA. PasHOCTOPOHHIOI JeSATENBHOCTH €ro MHOFOYUCIEHHBIX OpraHoB H
YYpeKACHHH MOXKHO BHIAETH B ITOJIMTHYECKOH, XO3sSHCTBEHHOH, KYyNbTYpPHOI
KH3HH 0oOIecTBa, B MEXIYHapOAHBIX OTHOLIEHHUAX. [oCyAapcTBO 3aHHUMaeTcs
yHnpaBleHHEM - 3T0 cdepa yNpaBieHYeCKOH HayKd; OHO CBfA3aHO C MHPOM
X034MCTBa - 3TO [0 3KOHOMHKH; rocyJapcTBO NMPOBOJAMT IOJHTHYECKHH Kypc,

COTPYAHHYAET C TMapTHAMH - 3TO NOJHTOJNOTHA;, TOCYAapCTBO Tpeﬁye'r
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COIIMOJIOTHYECKOTO OCMBIC/IEHHsI - 3TO colHoiordsa. UToOBl NOHATE NPaBoO H
rocyiapcTBo, HeoOXoAUMO BBIATH 3a MX Ipelenbl, BCKPBITH KYNbTYPHBIE,
COLIMANIbHbIE, MOJNHTHYECKHE, OKOHOMHYECKHME M HHble IPH4YHHEBI, KOTOpHIE
OMNpelensioT HX HasHaueHue, QYHKIUH H pofib B o61ecTBe.

MTak, Teopus rocyiapcTBa M IpaBa, HaXOAACh B CHCTEME I'yMaHHTAapHBIX
HayK, TECHO B3aUMoJelicTBYeT ¢ (unocodueii, coluonoryes, MoaUTONOrHeH 1 T.1.

CnoXH0CTh, MHOTOrPaHHOCTb, JUHAMM3M rOCyAapCTBa H NMpaBa MPHBOJAT K
TOMY, YTO OTAENEHEIE UX CTOPOHEI, ACMEKTHl H3Y4YalOTCS MHOTUMH OPHAHIECKIMH
HaykaMH. A mo6as Hayka o6ssaTenpHO BKIIIOYaeT B cebs MMO3HABATENLHYIO
HEATENBHOCTh JIoflel, ¥ uYeM NpOAYKTHBHEE pe3yNbTaThl HCCIENoBaTENbCKOMU
paboTbl, TeM GoJblle SHAHHH HAKATUTHBAET HayKa.

CucreMy IOpHANYECKHX AHCHHAIUIMH MOXKHO NMOAPAsIENHTh Ha ClAEeXYIOLIHE
TpyTsL:

1) HeTopuKo-TeopeTHYecKie HaykH (TeopHs rocylapeTBa M paBa, HCTOPHUS
rocyJapcTBa M Mpaba, HCTOPHs MOJIMTHYECKUX Y NIPABOBLIX YYEHHI);

2) orpacneBple HaykH (KOHCTUTYLIMOHHOE IpaBo, TpaxcJaHCKOe TMpago,
TPYLOBOE NpaBo, afMHHHCTPATHBHOE IPaBO, YTOJOBHOE MpaBo, 3KOJNOrMYECKoe
IpaBo, YTOJOBHO-TIpoNecCyalbHOE NPaBo, MPaXAaHCKOE MpOoLIeCCyalbHOe NPaBo H
p-);

3) npuknaaHble HaykH (KPUMHHATHCTHKA, CyldeOHas CTaTHCTHKa, cyaebHas
MeAMLHHA U Tp.); 0coboe MecTo 3aHMMaeT HayKa MEeXAYHapoJHOro npaga.

HcTopHKo-nIpaBoBEIe HayKH BIUIOTHYIO MPHMBIKAIOT K TEOPHH FOCYyJapcTBa
U IpaBa, NMpeACTaBIIOT ee cBoeobpasHoe orBerBieHne.. OHM TOXe H3YdaloT
rocyJapcTso W MpaBo B LEJOM, HCTOPUYECKOE pPa3BHUTHE IONHTHYECKOH H
NpaBoBO# MEICIH, HO KOHL{EHTPUPYIOT BHMMaHHE Ha (PaKTMYECKOH CTOpOHE, Ha
HCTOpHUYECKOM KOHKpeTHOCTH TrocyiapcTBa H Mpapa. JlocTosHueM mnpeamera
HCTOPHKO-TIPABOBBIX HAayK ABJSAETCA JHIIb TO, YTO OCTANOCH B MpouioM. IToatomy
TEOpPHA TOCYJapCTBa U IIpaBa HCIMOJIB3YyeT BBIBOABI M JOCTHXXEHHS HCTOPHYECKHX

HAyK, HCTOpHYECKHH MaTepuan Kak oOImopHbEle, ©OazoBrle. BMmecte ¢ TeM

'Anekcees C.C., NMpo6nembl Teopumn npasa. Kypc nekuwii 8 2-x 1.// C.C. Anekcees ~ Csepanosck, 1999. C. 34
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obocobneHHe HCTOPDHHMECKOTO0 Martepuana, ero yrayOneHHoe H3ydeHHe
HCTOPHYECKMMH HAYKaMH OCBOOOXIAIOT OT HEOOXONMMOCTH BOCIIPOH3BOAUTE €TI0
B TEOPHH rocyfapcTsa 4 Ipasa.

Camas Gonbliasg Tpymra - OTpacieBble IOPHAMYECKHE HayYKH, B KOTOPBIX
IIPOHCXOAAT Haubosee CyLIeCTBEHHEIE H3MEHeHUs. Tak, B HAllIH JHH 3HAYUTEIBHO
BO3pAcTaeT pojib PaKAAHCKOTO NpaBa H COOTBETCTBEHHO HAayKH IpaXXIaHCKOro
npasa. [ paxkaaHckuii kogekc Poccuiickoli @efepallii peryinpyer NoBCeAHEBHYIO
3KOHOMHMYECKYIO (MMYILECTBEHHYIO) XU3Hb M IpaxkaaH, H opraHuzauuid. B HeMm
mo6oii npenpHHUMaTEb, T060H rpakaaHUH MOXET HalTH OTBETH HAa BOIIPOCHI,
BO3HHKAIOIIHE B €r0 NOBCEAHEBHOM XHU3HH.

IMpeamertHas, comepxareibHasdt M IIOHATHHHAA B3aHMOCBA3b TEOPHH
rocyhapcTBa ¥ NpaBa C OTPAacfieBBIMH HaykaMH He BEI3bIBaeT comHeHuid. Ilo
OTHOIIEHHIO K HMM TEeOpHs rocyJapcrBa M Mpasa BBICTYnaeT kak ofobiaromas,
CHHTE3UpYIoLIas HayKa.

Bo-TepBEIX, OHA M3Y4Y4eT rocyapcTBO U MPaBO B LIENOM, BRIACHAET obuime
3aKOHOMEPHOCTH WX BO3HUKHOBEHHs, pa3sBUTHA H QyHkuUHOHMpoBaHHA. [IpeaMer
ke moboll oTpacneBoil HayKH 3afaH rpaHHLAMHU OIpeleNeHHsIX OOLIeCTBEHHBIX
OTHOIIIEHHI{, pAMKaMH COOTBETCTRYIOIIEH OTpaciH Mpasa.

Bo-BTOpBIX, TEOpHS rOCyJapcTBa H IpaBa MccieAyeT ofimue ANA BCex
OTpacieBblX HayK BOMpocH (Y4eHHE O IpaBOOTHOIIEHMSX, NMPaBOHApPYLICHHSX,
IOPMIHYECKOM OTBETCTBEHHOCTH, IPaBOIMMOHUMAaHHH H Ap.).

B-TpeThHX, OHa HIPaeT METOAONIOrHYECKYIO POk B IOpHCIpyAeHIUH. be3s ee
BEIBOJIOB, HAYYHBIX KaTeropHii oTpaciieBble Haykn o60HTHCE He MOTYTI .

3HaYNTeNbHO MEHBIIE TEOPHA TrocylapcTBa W IpaBa B3aMMOCBS3aHA C
NPUKJIAAHEIMH HayKaMH. DTo 0OYCIOBIEHO TeM, YTO NOCHeAHHE HE B MOJHOM
Mepe OTHOCATCA K OpHAWYECKHM HayKaM, TIOCKOJIbKY BKIIOYAlOT B CBOE
cojiepxaHHe HaHHBEIE eCTECTBEHHBIX, TEXHHUECKHMX M ApPYTHX Hayk. Hanpumep,
cyneGHas MeJHLMHA - MCIOJB30BaHHE MeJULHHCKOH Hayku B cyaebHoOH

AJeATCIIBHOCTH, 4 KPpHMHHAJIHCTHKA ONTHpPaEcTCAd Ha JOCTHIXKEHHA TEXHUIECKHX HAaYK.
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2.2 IIpoGnema H nepcneKTHBa Pa3BHTHA TEOPHH rocyaapcrsa H npasa,

KaK HAYKH X

Ha coBpeMeHHOM 93Tame TeopHs TocyJapcTBa M IpaBa IIPEICTAeT
KOMIUIEKCHOH Haykoi M y4eOHONH AHCLUIIWHOH, BKIOYatollell B cebsa HaydHbIe
npeaMeTbl, 3HAHMA M METOABI JAPYTrHX OOIIEeCTBEHHBIX, HCTOPUYECKUX H
IOPUAHYECKHX HayK, KoTopble Oojee KOHKpeTHBl, Oonee pa3sBUTHI H Oonee
IUHaMHYHBL. Teopusi rocyfapcTBa M IpaBa MCIOJB3YeT MOHATHUSA, KaTErOpHH H
TEPMHUHBI MHOTHX JAPYIHX IOJIMTHKO-NPABOBBIX Hayk. [ToaToMy, 4TOOB HOMYyYHTH
HMIYJIBC CBOEMY pa3BHTHIO, TEOpHs TIOCYIapcTBa W IpaBa HYXNAaeTci B
ayTEeHTUYECKOM BHAEHHH O0BbEKTa H3yYeHHS U aKTHBHOM CO3JaHHH HOBOI'O fA3bIKa
Hay4YHOl TeopuH.

I'naBHRIA HW3IBSAH TeOpHM TrocylapcTBa M [MpaBa, MeIIAIOIMHA ee
UHTEHCHBHOMY CaMOPa3BUTHIO, 3aKJIIOYAaeTcs, B OTCYTCTBHH CIOCOOHOCTH HaykH
IIpe/ICKa3aTh pPe3yNbTAaThl H MOCJIEACTBUA pa3HOHANpPABICHHBIX 3SMITHPHYECKHX
0o0BeKTHBIX HEHCTBHII rocymapcTBa, BiacTH, oOllecTBa B LEJNOM B IPaBOBOH
cthepe. OTCYTCTBHE TEOPETHYECKH 00OOCHOBAHHBIX 3HAHHIT 0 BO3MOXHBIX OYIXyIINX
U3MEHEHHAX rocyZlapcTBa M [paBa CTABHT MOA COMHEHHe COOCTBEHHBI Hay4HBIi
CTaTyC TEOPHH rocylapcTBa M NpaBa Kak Hayku. HarnaaHoe qoka3aTensCcTBO TOMY
— OpTOAOKCANBHOE, HEKPUTHUeCKOe IpPUHATHE WHAeH pa3jelieHus BJacTeil.
HuTerpauua maHHoil npobieMaTUky B mpeAMETHOE IIOJIe TEOpUH rOCyJapcTBa U
mpaBa M IpaKkTHYeCKOE ee [IpHMEHEHHEe B YCIOBHAX HH3KOH npaBoBOil
OPHEHTHPOBAHHOCTH HNONHTHYECKHUX JIHAEPOB Haluel CTpaHb MPHBENH, Kak
M3BECTHO, K CHMTYallMH «NepeTArHBaHUA KaHaTta», ocTpoii Goprbe 3a Oonee
IIHpPOKHEA KPyT MONTHOMOUHIA.'

HecnocobHocTe Hayk#l K [POTHO3HOH JEATENBHOCTH — 9TO HPOJQIIKEHHE
Jpyroro ee cepbe3HOro U3bsAHA, Ha KOTOPHIH yxe oOpallanock BHUMaHHE BBILIE.

HeopueHTHpoBaHHOCTh Hallel HAyKM Ha BBI30BBI COUMANBHONH H IOPHAMYECKOMH

‘I'Ierpamm.\uuﬁ N.1. Teopua npasa v rocyAapcTsa B CBAIKM ¢ TEOpUel HpaBcTBeHHoCTU. T. 1.CM6.: Nurep, 1907.
C.89
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NPaKTUKKY He CIIOCOOCTBYET MOBHIIICHHIO €€ aBTOpUTEeTa U HayyHOTO BECa, YTO
CKa3bIBAaeTCi M Ha CT4aTyce TEeOpMM TOCYJapCcTBa K INpaBa Kak y4eOHoi
JUCITUIUINHEIL.

Hayka wu3yyaer wupeanbHele OOBEKTB, OHAa 3aHATa [OCTPOEHHEM
TEOpETHYECKHX MOJeNe, AaleKuXx OT PpeaIbHOCTH COBpPeMEHHBIX HpobieM.
KnaccuueckuM IpHMepoM SBIAETCS «MEXaHH3M IPaBOBOTO PEryJUpPOBaHHUA,
Teopus rocymapctBa u mnpaBa ofocobuna CBOM HaydHbBIE [PEAMETHl OT
[IPAKTHYECKOH IOPUAMYECKON JAEATENbHOCTH - B 3TOM €€ MeToAoJiorHyeckas
cnaGoCTh # NPUYHHA OTCYTCTBHA COBCTREHHBIX HAYYHEIX OCHOBAHHIL.'

Teopus rocyaapcTBa U mpaBa Kax yuebOHas AUCLMIIMHA OTIAMYaeTCAd OT
MUHBIX IOPUAHYECKHX OUCLUMIUIMH creayrowiuM. OCHOBHOE Ha3HayeHHE TEOpHH
rocyZjapcTsa W MpaBa 3aKJIOYaeTcsi, BO-TEPBBIX, B (JOPMHPOBAaHHH Yy CTYAEHTOB
CrocoBHOCTH K TeopeTHYeCKOMY aHaiu3y rocyAapCTBEHHO-TIPABOBBIX SBIICHHIA,
BO-BTOPBIX, B YMEHHH (OpPMYyIHpOBATh TOYHBIE OMNpeleNeHUs W NOHATHSA, B-
TPETbUX, B [PHBUTHH HaBBIKOB HCIIOJNE30BaHMA TIOCYHapCTBEHHO-TIPABOBEIX
KOHCTPYKLUHH H TeopeTHYecKkux Mopenel nua Gonee TOYHOH HMHTEPIpETaLMH H
0606menuii ¢pakToB 3 MHOIOrPaHHOTO MHpa rocyJapcTBa H IpaBa.

3HaHHUA, TONYYEHHBIE B pe3ylbTaTeé OCBOGHHUA TEOpPETHUKO-IIPAaBOBOMH
y4yeOHOH AHCLMUIUIMHBI, NO3BOJAIOT: a) aHATW3HPOBATh M IPOTHO3UPOBATh
IeATeNBHOCTh rocylapcTBa, TpaXkaaH M IOpHAMYECKHX JIML B IpaBoOBOH cdepe,
UCNONb3ysl YCBOEHHBIE TEOpPETHYECKHEe TOHATHA W MPHEMBl KHTEIUEKTYalbHOM
paboTel; §) cpaBHHBaTh pe3yNbTATHl CBOEr0 TEOPETHKO-NPABOBOIO aHaNK3a M
MIPOrHO3a ¢ MIeaNbHBIMH KOHCTPYKIIHAMH W KOHHENLUAMH, YCBOSHHBIMH B XOJIE
W3y4YeHHMs JAHCLHMIUIMHBI, B) BBUBIATE XapaKTep JAeiATENBHOCTH CYOBhEeKTOB
MOJIMTHYECKON M IPaBOBO# cHCTeM, 4TOOBI, HCXOHAA H3 TPOBEACHHOrO aHaJIH3a,
ONpEeNe)MTE HaNpaBJIeHHs COBEPLICHCTBOBAHHA  JEATENIBHOCTH  YKa3aHHbIX

CY6’BCKTOB O JOCTHXECHHUA HACAIBEHOTI0 COCTOAHHA.

'NbAnos H.A. KoHcynbTauuu No Teopuu rocyaapcTea v npaia. /f Cubupcruii KOpuanyecknia BectHuK. 1999. Ne 4.
.7
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Teopus rocymapcrea W NpaBa ABIAETCA MeTaMeTOROJOTHUecKoil yueGHoH
JUCLIHILIMHOMN, MOCKONBEKY paccMaTpHBaeT ()YHKLIHOHUPOBAHUE MOIMTHYECKOH M
npaBoBoii CTpykTyp ofOmectBa kak ©Obl H3BHE, MOABEpPras TEOPETHYECKOMY
OCMBICJIEHHIO TOJIEKO BHEIIHIOIO, AEATENsHYIO CTOPOHY MX (YHKLUMOHMPOBAHHA.
Hanpumep, B yueGHOM Kypce aHamH3UpyeTCA MOHATHE «MEXAHHM3M rOCyIapCcTBay,
PacKpBIBAIOTCA €ro COCTaBHbIE 3JieMeHThl 0e3 MCTOPHYECKOTOo HCCIeX0BaHUA
npegMeTa, 0Oe3 HM3y4YeHHMs HOPMAaTHBHO-TIPAaBOBBIX OCHOBaHHH MeXaHH3Ma
rocyaapctea, 6e3 ocMbICleHHs KpHTepHeB 3()()eKTHBHOCTH 3TOT0 MEXaHH3Ma H
mp.

TakuM ofpa3oM, HaudHMHAKOIIEr0 TeOopeTHKa TrocyjapcTsa M Ipaea,
H3Y4alOIIero OJHOMMEHHYI0 IHUCLHUIUIMHY, JOIDKHBI WHTEPECOBaTh HE TONBKO
JIILIB MTOHATHS, CTPYKTYPHI, IPUHLIMIIE] OpraHH3allH MEXaHU3Ma rocyapcTsa, Ho
W €ro B3aWMOJAEHCTBHE €O BCEMH MOJMTHYECKHMH, COLHANBHBIMH, H.T.A.
CTPYKTYpPaMH.

TlepcrieKTUBEBI TEOPHH rOCYZApCTBA M IIpaBa.

B coBpeMeHHOI 0TeuecTBEHHOH TEOPHH rocyapcTBa M NpaBa Habmonaercs
OTKa3 OT CTapeiX (MapKCHCTCKO-IEHWHCKHX) JOrMaroB, XapaKTEpHU3YIOLIHX
rocyZIapcTBO U NPaBO Kak KJiaccoBble ABNeHHUsA. Mx cyIIHOCTh y)Ke He CBA3BIBACTCH
C KJIacCOBOH BoJle#i, NMpaBO HMHTEpPHpEeTHPYETCSd HE TONBKO KaK CHCTEMa HOPM,
YCTaHOBJIEHHBIX FOCYAapCTBOM.

C MeTomojorHyecKoH TOYKH 3peHHs cieAyeT YKa3aTh Ha HECKOJBKO
NpYMHUMIHATIBHEIX coobpaxkeHuil. ['nmaBHas 3ajaua TeopHH rocyjaapcTsa H Ipasa,
HECMOTPS Ha BCe MJAEOJIOTHYECKHE H COLHANBHEIE KaTaKIM3Mbl, HMEBLUHE MECTO B
nocjegHee  JeCATHIETHE, OCTaeTcs  HEH3MEHHOH: 5To  3(ddeKkTHBHOE
(bYHKIITHOHHPOBAHHE MOJHTHKO-IIPABOBOI clcTeMbl 0bLecTBa, JOCTHraeMoe yepes
oObsACHEHHEe TeHOEHIMH M CYIIHOCTH TrocyAapcTBa M IIpaBa, 4depe3 aHalii3 H
KPHTHKY CYIIECTBYIOILMX MOJUTOJOTHYECKHX H HOPHAUYECKHX KOHCTPYKLHH,
pequieKCHI0O W [pOrHO3MpPOBAaHME IPAaBOBOrO pa3BUTUSA. BMecte ¢ TeM
COBpeMeHHas TeOpHA rocyaapcrba M 1paBa Bce yaille aHaJU3upyeT npobieMmsl, 1o

cBOeil mNpHpome sBiAoIMecs GHIOCOPCKAMH, 4YTO, KOHEYHO, HE CBA3aHO C
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MHKoprniopauueil ¢unocodckux npobneMm B HCCIENOBAaTEIBCKOE [10I€ TEOPHH, a
obBACHSEeTCS YCUNIEHHMEM BHHUMaHHA YYeHBIX K pa3paboTke TeOpeTHYEeCKHX
OCHOBaHHif TEOpHH rocyJapcTBa M Ipasa.’

CyTh TeopuH rocyAapcTBa M NpaBa He MOXXET BHIpAXaThCs B AECNYKTHBHO
COOTHOCSIUUXCS APYr ¢ APYrOM 3aKOHOMEpHOCTAX WK 06o0menuax. ITonobuas
cHcTeMa B OOINECTBEHHBIX Haykax BooOlle He MOXET OBITH CO3[aHa, XOTA
MOMBITKH TpeANpHHUMannch.” TeopHs TocylapcTBa H TpaBa HE MOXET TaKKke
BHIETh CBOE HA3HAYeHHE TONBbKO B OOBACHEHMH, HHTEpIpeTailH, abGCTpaKTHOM
06001IeHHH MHpa MOJIUTHUKO-TIPABOBBIX ABJIEHHUH, MOCKOJBKY 3TO MAajio YTO AaeT
JUIST TIOHMMAaHMS TIPHPOABI KOHKPETHBIX MONHMTHYECKHX H TpaBOBHIX (PaKToB.
Hanpumep, NpUYMHEL CO3AaHHS KOHKPETHOH MNONMTHYECKOH CHCTeMEI B 3aupe
MOTYT OBITh HE CBA3aHBI C OOIMMH MOJNOKEHUAMH TEOPHH MONHTHYECKHX CHCTEM.
Orcioga BBIBOA, 4TO 0000IeHHAs He ABIAIOTCSA TI71aBHBIM HalpaBJIEHHEM
JNEeATENbHOCTH TEOPHH TOCyJapcTBa M mpaBa. B CErofHAINHMX YCIOBHAX
CONMaNBHOTO pa3BUTHA, KOrija Ha NEpBBEIH MJaH BBIXOAUT OTHAENBHO B3sdATas
cBoOOAHAaA THYHOCTh, YBACUEHHE HayKH a0CTpaKkTHBIM yPOBHEM HCClIeOBaHHA HE
BBITTIAUT aKTYalbHBIM.

IToaroMy ogmHoM H3 INaBHBIX 3ajay JUIS TEOPUH ToCylapcTBa M IpaBa
CTAaHOBUTCA pa3paboTka KOHIENUWH IAs aHalH3a TOTO, HANPUMEp, YTO TaKoe
rocyfgapcTBeHHasd JeATeJbHOCTh HHAHWBUIOB, YEM OHH PYKOBOJCTBYHOTCA B CBOHX
JeHCTBHAX, YTO TAKOe IOBEJCHHE HeNOBEKa, peaH3yIolIero rocyJapCTBEHHYHO
BIACTh W IIpaBO, 4eM OmnpejendeTcd #A3BIK paBa M KaKOBO €ro BIMAHHME Ha
¢bopMUpOBaHHE NpPaBOBOH pealbHOCTH, NPABOBOH HesTeNbHOCTH, INPaBOBOi
KyNbTypBl JMYHOCTH U T. HA. I'epMeHeBTHUecKHil XapaKkTep YKasaHHBIX 33Ja4
OYEBHAEH, KaK OYEeBMJHO Y TO, YTO NOJOOHBIE BOMPOCHl JO/DKHBI OBITH

HHKOPIIOPHPOBAHBI B CTPYKTYPY HaYKH TEOPHH FocyJapcTBa H mpasa.’

:Teopun rocypapctea u npasa: Kypc nekumia. / Mog pea. H.W. Maty3oea v A.B. Manbko. Usg. 2-e. M., 2000.C.112
Teopua rocyAapcTea v npasa; YuebHUK ann Byaos. / Nog pea. B.M. Kopeabckoro v B.A. Iepesancsa. M.: HayKa,

2000.C.132

: XponaHiok B.H. Teopua rocyaapcrsa v npaBa: YuebHuK. 2-e wag, nepep. u gon. M.: CratyT, 2004. C.334
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WTak, noBefeHHe YeoBeKa «IMPaBOBOro», «OrocyHapCTBIEHHOIo» JODKHO
CTATh BAXHBIM HaMpaBlieHWEM TeopeTHYeCKOi HayKH O rocyJapCTBe H IpaBe.
ITocnenHeil B CHITy TOro, YTO OHa HeM30eXHO JO/DKHA yTPaTHTB CBOE 3HAUEHHE
KaK TOJHTHYECKas W NpaBoBasd NOKTPHHA, MpeXAE BCETo, HaANEKHT yUHUTHIBATH
TO, KAK YYaCTHHMKH IOJUTHKO-NIPaBOBOH NEATENIBHOCTH OCO3HAIOT, MOHHMAIOT H
HaMpaBJIAIOT CBOKO AesATeNbHOCTh B cepe rocyJapcTBa M Npapa, YTO BIMAET HA HX
BEIGOpD MpPABOBOTO HJIM MOJMTHYECKOTO aKTa, KaKoBa pojib CyOBEKTHBHBIX H
CHMBONHYECKHX (JEHOMEHOB B TNpPaBOBOH M momuTH4eckod cdepax. Ceiyac
TpeBGyeTcs He AMoNOreTHKa COLHANBHBIX 3aKOHOB, a O0bACHEHHE KOHKPETHBIX
06CTOATENBCTB, KOHKPETHBIX BIIACTHEIX pewieHuil, pednekcus MONUTHKO-
[PaBOBOTO JABHXEHHA. [Ioka 3TO ocTaeTcs 3a NpelenaMH BHUMaHHs HOCHTENeH
TEOPETU4ECKOro 3HaHHS.

Teopus rocysapcTea H MpaBa Kak Hayka, IOCTENEHHO OCBOOOXAAroLIascs
OT JOrMaToB MpPONIIOro M YTpauMBalollas IOJNHTHYECKYI0 aHTaXXHPOBAHHOCTB,
noctenedHo Oyner npHobperaTh 4epThl, NPHBHOCHMbIE HOBBIMH COLMABHBIMH
npoLeccamH.

Bo-nepBeIX, TeopHs TOCYAApcTBa M TNpaBa BCIEACTBHE IJOOANBHBIX
MMPOBBIX TPOLIECCOB, CBA3aHHBIX € COLHANBHOH HHTErpauded, NMpo3pavHOCTBIO
TPaHMIl, pa3BepThIBAHUEM HOBBIX CHCTEM CBS3H, KOMMYHMKalHH, pHoOpeTeHHEM
Gonblieif OTKPBITOCTH, JOMKHA CTaTh OoNee NMHAMHYHOMN, IUTIOPATHCTHYECKOH
HayKo#i, OCYLIECTBIAIOWIEH aKTHBHYIO pedIeKCHIO JTHYHOCTHOH, ofLIecTBeHHOH,
rocynapCTBEHHO-IIPABOBOH NEATEIbHOCTH.

Bo-BTOpHIX, MOJA BO3ZENCTBHEM MPOLECCOB Iiobanusauuu (OPMHUpPYIOTCS
HOBEIE  CTPYKTYpbl  COLMANBHOM  HHTErpald —  HAArocyJapCTBEHHEIE
MONIMTHYECKNE CTPYKTYpHI, oOnajalolue BceMH aTpUOyTaMM TNOJHTHYECKOH
BJIACTH; CO3MAIOTCH HOBBIE HOPMBI M IMIpaBHia, 1A KOTOPBIX XapaKTepHBI
YHHBEpPCANBHOCTb, AETPAIHIIMOHAIN3M M BBICOKasi TOYHOCTE PEryJIHPOBAHHUA.

B-TpeTbux, BN TEOpHH rocyjapcTBa H MpaBa 3ajlorOM ee AHHaMHYHOTO
PasBUTHA JOJDKEH CTaTh WMIEPaTHB KPHUTHKH, OTKPBITOCTH H pedieKkcHu

coOCTBEHHOH MO3HITHU.
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MoxHO cAenarb BBIBOJ, YTO MOCTOSHHAs YrmyOsiowascss WHTEpNpeTauus
rocynapcTBEHHO-TIPAaBOBOH peanbHOCTH, MHoroo6pasue NIOJIXO0J0B,
PEKOHCTPYKLUMI C OQHOBPEMEHHBIM NPH3HAHHEMHENOCTHXHUMOCTH abCOMOTHOH
MCTHHBI ABATCS NOCTOSHHBIM CTHMYJIOM K Pa3sBHTHIO M oOOralleHHIO NnpeaMeTa
TEOpPUM TOCYJApCcTBA M MpaBa, 4YTO, B KOHEYHOM cYeTe, NPMAACT 3TOH Hayke
60oNBIITYI0 00bEKTHBHOCTS.

3axﬁ@énne

ITpoGneMBl BO3HMKHOBEHH, IPHPOAB], CYIIHOCTH FOCYAApCTBa M NpaBa, HX
QyHKIMOHHpOBaHHs, PO M 3HA4YeHHs B JKH3HH OOLIECTBa, roCyNapCTBEHHO-
IpaBOBOH HAefCTBUTENBHOCTH M TEHACHUMH ee DPa3sBHTHA, MOJHUTHKO-NIPaBOBBIX
TPOLIECCOB M MX OTPAXEHHH B CO3HAHHH JIIOJEH OTHOCATCH K HHCIY CIOKHEHIIHX
# KJIIOYEBBIX.

TeopeTHyeckoe OCMBICIIEHHE STHX MpobieM — 06beKTHBHAA 10TPeGHOCTE H
HeoOXOJHMMOE YCNIOBME HAy4HOTO YIpaBA€HHA OOLIECTBEHHBIMH MpOLECCaMH.
CaMa >KHM3HBR BBIJBHHYJIA TEOPHIO TrocyJapcTBa M TNpaBa B  HHCIO
¢yHaaMeHTansHBIX Hayk. HblHe Ha mepBBIi [U1aH BHILLIA €€ IYMaHHCTHYECKad H
KyJAETYPHO-TBOpYECKAass MHCCHs, KoTopasd spdYe BCEro mposABiseTcd B
YIOBIETBOPEHHH LYXOBHBIX 3arpocos Jnofeil, B obecneueHHH npaB u cBobon
yejioBeka u rpa)x,uaHuHa.'

B mHame Bpems TeOpUs [rocydapcTBa M IpaBa CcTaHOBHTCA Golee
NEMOKPAaTH4HOM, 4YeM B HpOLUIble TOABI, OTKPHITOH IJIA BOCHPHATHA H
KJIAaCCH4eCKOro Hacnegus [poLuioro, H HOBeHIINX UJeil, He3aBUCHMO OT TOr'o, Kak
U riae onu nosBuiaHck. OHa ypenser Bce Gonblliee BHMMaHHE MaTepHANBHBIM H
OyXOBHBIM TNOTPeOHOCTAM 4YeloBeKa, €ero JOCTOMHCTBY, IIpaBOBOMY WM
MOIMTHYECKOMY MHPOBO33peHH IO, IpaBaM H cBobofam yenoBexa U rpaxxaanuna. C
BOCTIDMATHEM HAEH MpPaBOBOro TOCYHapcTBa 3HAYMTENBHO oboraTHioch
IryMaHHCTHYeCKOoe COAEepaHHe COBpEMEHHOTO YYEeHHsA O rOCyapcTBe H NpaBe.,

JIioGas Teopus, TO ecTh CHCTeMa Miell, MOHATHH, cyxpaeHull, npuobperaer

CTaTyC HayKd, KOTAa MoAHHUMAaeTcA N0 BeIpaboTKH 000OLMEHHBIX H JOCTOBEPHBIX

lqepp.aHLIEB A.®, Teopun rocyaapcrea v npasa: YueGHuk. M.: 10paiir, 2003, C. 154
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OoOBEKTHBHEIX 3HaHHMH 00  oONpeAeneHHBIX [polieccaXx U ABJIEHHAX
NefCTBUTENBHOCTH, INpemiaraer CHCTeMy cHoco6oB, NMPUEMOB - MEXaHH3M
MCIONIBE30BaHHA 3THX 3HAHUH B 001LleCTBEHHOH [IPaKTHKE.

Hayka Britouaer B cebs TBOPYECKYIO AEATENBHOCTD YYEHBIX MO MOYYEHHIO
HCTHHHBIX 3HAaHUil, a TakKe BCK} CyMMY HalH4YHBIX 3HAHUH Kak pe3yJbTaT
HAyYHOro NpoH3BoACTBAa. B oTnHuHe 0T ApYrHX BMIOB JEATENBHOCTH HayKa
ofecneuyndBaeT INpUpalleHHe 3HAHWH, OTKpBIBAET HOBHIE TOPHU3OHTHI B
COOTBETCTBYIOIIEH cdepe H TeM caMBIM CTHMYJIHpyeT JoDyio JApyryio

ACATCIIBHOCTE.
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SAK/IIOYEHHE

Tlocne paccMOTpeHHs MOHATHUS, OCOOEHHOCTEH mnpeaAMeTa H CTPYKTYPY
HAYKH TEOpHH TrOCylapcTBa W IpaBa, (PyHKUMH, ONpPENEIHB MECTO TEOPHH
rocyapcTba M NpaBa B cHcTeMe OOIIeCTBEHHBIX H IOPHAWYECKHX HayK, a TaKke
paccmoTpeB [IpoGieMa U repcriekTHBa pa3sBHUTHA TEOPHM [OCYyJapcTBa M TIpasa,
KaK HayKH, MOXXHO CHeNaTh CleAylolHe BEIBOBIL:

1.  Tlox TeopHeii rocynapcTsa U npaBa kak HayKoH MOHHMAIOT:

B mmpoxoM cMeiciie 3TO (opMa HayyHOTO 3HAHMsA, JAMOIAs LIENTOCTHOE
MPEICTAaBJIEHHE O 3aKOHOMEPHOCTAX M CYIIECTBEHHBIX CBA3AX TOCyNapcTBa MU
npaea.

B y3K0oM CMBICTIE «TEOpHSA IOCYJapcTBa H HpaBa» — 3TO CHCTEMa OCHOBHBIX
HJieii, 3aKOHOB, NIOHATHH B 00J1aCTH rocyapcTsa U Npaga.

2. IlpeaMeT TeopuH rocyzapcTBa M TpaBa IpeacTaBiseT cofoff
o6beKTHBHBIE CBOMCTBA TrOCYAapcTBa M 1paBa, OCHOBHblE H  obinHe
3aKOHOMEPHOCTH BO3HUKHOBEHHs,  Pa3BHTHA  H (GbYHKLIMOHUPOBaHUA
roCyJapCTBEHHBIX M IPABOBBIX SBIEHHIA.

IpeameT TEOpHH rocyaapcTsa W npasa BKIIOYaeT B cebs 0co6GeHHOCTH:

— BOSHHUKHOBEHHs, Pa3BUTHA M (YHKIMOHHPOBaHHA TIOCYJApCTBa H
npasa;

- pa3BUTHS NIPAaBOCO3HAHKA U IIPABOBOH KYJIETYPHI;

- cobnroAeHNs PUHLUIIOB IEMOKPaTHH, 3aKOHHOCTH U NPaBONOPAAKa,;

- HCIONB30BaHUs, IPHMEHEHHsA, COONIONEHHS H MCIOJIHEHHA HOPM
npaBa, a TaKXKe OCHOBHBIX IOCYAapCTBEHHO-TIPaBOBBIX TOHATHH, 0OUMX AN BCeX
IOPUAHYECKHX HAYK B LIEJIOM.

3. Teopusa rocymapcTBa W mpaBa COCTOMT M3 JAByX OJIOKOB: TeopuH
rocylapcTsa ¥ TEOPHH [1paBa.

4.  @yHKUWH TEOpHH FOCYAApCTBa U MpaBa - 3TO OCHOBHLIE HaMpaBieHUA
€€ TEOPEeTHYECKOro M MPaKTH4ECKOro Ha3Ha4yeHHA, BHITIONHAeMBbIe B 0OILECTBE C

LENBID €€ NPOrpecCHBHOIC npeob’paaosannﬂ.
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BRIZENAIOT  OHTOJIOTMYECKYIO0,  3BpPHCTHYECKyI0  (I103HABaTENbHYIO),
[IPOrHOCTHYECKYIO, METOMONIOTHYECKYI0, IIOJHTHYECKY0, HIEOJIOrHYECKYIo,
Hay4HO-TIPHKIAAHYI0 H BOCIIMTATENbHYIO (PYHKLHH TEOPHH rocyapcTBa M Ipasa.

5. Teoputo rocygapcTBa M mpaBa MOXHO OXapaKTEpPH30BaTh KaK HayKy
06IecTBEHHYI0, MOJHTHYECKYI0, 000011aI0IIyI0, HCXOAHYIO, (GYyHAaMEHTAIBHYIO
H MeToA0JIorn4eckyto. Jjisi Hee XxapakTepHO 4YTO OHa:

Bo nepBEIX, H3y4aeT rocyAapCTBEHHO-TIPABOBEIE ABNEHHA B abCTpaKTHO-
0000I11IEHHOM INaHe;

Bo BTOpPEIX, IpHIAET BaXHOE 3HauYeHHe (GopMyIHPOBaHHIO OTIPABHBIX,
OCHOBOITOJIOTAIOLINX TMOHATHI, KaTeropui, NpHHLUMIIOB, OOLIMX JHNs BCeX
IOPHANYECKHX HayK.

6.  OcwmbicneHHe KIIOYEBBIX NMpoOieM Teopud rocyfapcTsa W IpaBa —
o0beKkTHBHAas MNOTPeOHOCTE W HeoOXOHHMOE YCJIOBHE Hay4HOro YIpaBJIeHHS
ofiecTBeHHEIMH TpolleccaMd. B Hallle Bpemsi Teopus rocyjapcTtBa H IIpaBa
CTaHOBHTCA GoJiee AeMOKpaTH4HO#H, YeM B IPOLUILIE IOJbl, OTKPHITOH ANs
BOCIIPHATHA M KJIACCHYECKOTO Hacne[us MpoLIIOro, W HOBEHIIMX HIeH,
HE3aBHCHMO OT TOIO, Kak M rje oHH mnosasuauck. OHa ygensder Bce Oonbluee
BHUMaHHE MAaTE€pPHANbHBIM M OYXOBHBIM NOTpeOHOCTAM  4YeloBeKa, €ro
JOCTOMHCTBY, MNpPaBOBOMY H IIONMTUYECKOMY MHPOBO33PEHHIO, MpaBaM H

cBobozaM HesioBeKa U rpakJlaHuHa,
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